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PREFACE. 



In this Treatise on the Practice of the Law of Evi- 
dence I have endeavoured to state, clearly and concisely, 
all those principles of this branch of law which are of • 
most frequent and practical importance in the Courts. 
It is apparent that a compendium of a subject which 
has been exhausted by such writers as Phillipps, 
Taylor, Starkie, and Roscoe, can have little pretension 
to originality, and I am bound to acknowledge the 
great extent of my obligation to all these authors, and 
especially to the elaborate works of the two former 
gentlemen. There are few legal topics which afford 
a modern writer any ground for claiming the merit of 
originality in the treatment of them ; and I have no 
wish to advance any such claim. At the same timC) 
I may be permitted to disclaim all intentional plagiarism, 
1 and to state, that whenever I have availed myself of 
[ the learning and labours of my predecessors, I have 
studiously acknowledged, and beg to repeat my acknow- 
ledgment of, the debt. The plan of stating fundamental 
principles, and of illustrating them by leading cases, is, 
perhaps, to a certain extent, original ; and I may also 
add, that I have endeavoured anxiously to mark dis- 
[bv.] a 
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tinctlj the recent changes in, and existing principles 
of, the Law of Evidence, and to bring down the review 
of cases to the date of publication. The Chapter on 
the Measure of Damages, is also, as far as I am aware, 
a new feature in a Treatise on the Law of Evidence. 

E. P. 

The Temple, 
January^ 1856. 
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THE PRACTICE 

OF THE 

LAW OF EVIDEIfCE. 

CHAPTER L 

GENERAL PRINCIPLES OF EVIDENCE. 

Since mathematical or demonstrative certainty is 
unattainable in any of the affairs of daily life, courts of 
justice, like individuals, are compelled to be satisfied 
with that inferior kind of evidence which is called moral. 
Moral probability, or, as it is more erroneously termed, 
moral certainty, is the highest degree of proof to which 
the science of legal evidence aspires. Li this respect, the 
analogy between ethics, or moral philosophy, and the 
English Law of Evidence is complete. As CicJero de- 
clares that all purely transcendental philosophy, or that 
philosophy which seeks for truth beyond the limits of 
the senses, is only the shadow or faint outline of the 
invisible reality j so moral philosophy, when material- 
ized, and made a standard and a test of the existeidce or 
noh- existence of hypothetical and disputable facts, 
gives, as the result, only a greater or less amount of 
verisimilitude, or probability. The region of evidence 
lies, therefore, exclusively between moral certainty on 
the one hand, as its most perfect extreme, and moral 
possibility on the other, as its most imperfect extreme. 
It does not look for more than the first, and it will not 
act on less than the last. Its whole object is to produce 

B 
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those convictions which spring spontaneoasly from the 
suggestions of the intuition, as embodied in the con- 
clusions of the reasoning or dedactive faculty. Its 
fundamental maxims are not by any means founded on 
the most approved principles of modem metaphysics ; 
for, bounded and fallible as the human senses are in their 
demonstration, yet the science of evidence recognises in 
them its best and highest exposition. Thus, as a general 
rule, the English Law of Evidence may be regarded as 
primarily always striving after the depositions of eye- 
witnesses. Yet, their statements, although always 
valuable, are so far from being, as is sometimes sup- 
posed, of a demonstrative character; that they are often 
intrinsically less satisfactory than many other grades of 
presumptive evidence, which are nominally inferior. 
Ignorance, passion, prejudice, and other constitutional 
infirmities of the witness, which are far beyond the 
sight or conjecture of either a judge or jury, may, and 
constantly do, without the consciousness of the depo- 
nent, distort his evidence so far as to render it 
absolutely worthless ; although it may be delivered 
with perfect calmness and consistency, and even remain 
unshaken by the most searching cross-examination. A 
still more alarming ground for distrust lies in the pos- 
sibility that the witness may be committing perjury ; 
and the experience of the profession, during the last 
few years, has added tenfold power to this deplorable 
hypothesis. The recent act of the 17 & 18 Vict. c. 125, 
s. 20, by which witnesses professing conscientious 
objections to an oath may be permitted by the judge, or 
other presiding officer, to give evidence on mere affir- 
mati6n, is not likely to lessen the suspicion with which 
direct evidence has always been regarded by the pro- 
fession ; and, although it is far from the intention of 
the present writer to question the wisdom of the Legis- 
lature in this case, it is necessary to refer to it at a 
point where the value of direct evidence is being 
discussed. 

It is, however, universally the object of courts to 
obtain the best evidence ; and generally, Direct evi* - 
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dence, such as we have mentioned, is considered the 
best. Bat direct evidence is viewed as being either 
Primary or Secondary ; and it is an inflexible rule, that 
secondary evidence is inadmissible until the absence of 
primary evidence has been explained to the satisfaction 
of the judge. Thus, in a dispute on a contract under 
seal, the deed is primary evidence, and should be pro* 
duced to show the terms of the contract. As long as it 
exists, and can be obtained by reasonable diligence, no 
other written or oral evidence of its contents will be 
received ; but, if it be destroyed, or if it cannot be 
found after proper search ; or if an adverse party hold* 
ing it refuse to produce it, after due notice ; then either 
written or oral evidence may be given by any one who 
is acquainted with the contents of the deed. The rule 
is similar in the case of written contracts, not under 
seal. As long as the writing exists it must be pro* 
duced, if possible ; but if it be impossible to produce 
it, the judge may, in his discretion, allow the contract 
to be proved by secondary, t. e. by oral evidence. 

Where neither of these modes of direct evidence can 
be supplied; and, in many cases, where they can be 
supplied, the law permits facts to be proved by that 
inferior kind of evidence which is usually, but inaccu* 
rately, named presumptive or circumstantial. The term 
is inaccurate, because, according to the premises, all 
evidence, when analyzed, is found to be presumptive, 
and to depend for its weight on a number of circum- 
stantial peculiarities which affect the credibility of the 
witness. But presumptive or circumstantial evidence, 
as distinguished from direct evidence, is understood to 
be that species of proof which arises from the existence 
of a fact, and not from the deposition of a witness, or 
from writings which are substituted for witnesses. 
Thus it is a legal presumption that persons who act as 
public officers have been duly appointed as such. If a 
man be stabbed in a house, and another man be seen 
running from the house immediately after, with a 
bloody sword in his hand ; the flight, the weapon, and 
the blood raise, in legal language, a violent presumption 
b2 
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that the second man murdered the first .^ Similarly, in 
larceny, where goods have been stolen by a person un- 
known, and they have been found shortly after in the 
possession, of the prisoner ; juries are always told by 
judges, that on this evidence alone they are bound 
to convict, unless they are satisfied with the pri- 
soner's explanation of the manner in which he obtained 
the goods. Here the evidence consists not of state- 
ments but of inferences from facts. But on this class 
of evidence it has been remarked by a learned writer,* 
and the remark is universally applicable to all presump- 
tive evidence, that it must be admitted that, like every 
other rule of human institution, it will sometimes fail to 
guide rightly. And Lord Hale mentions a case which 
he says was tried before a very learned and wary judge, 
where a man was condemned and executed for horse- 
stealing, upon proof of his having been apprehended 
with the horse shortly after it was stolen ; and after- 
wards it came out that the real thief, being closely 
pursued, had overtaken the man upon the road, and 
asked him to hold the horse for him for a few minutes. 
The thief escaped and the innocent man was appre- 
hended \Hth the horse.^ Similar cases are too frequent 
in the annals of presumptive evidence. 

Such, in outline, is the double basis on which the 
positive principles of the Law of Evidence are founded. 
It is compounded equally of the credibility which arises 
from oral testimony, and from facts which are con- 
sidered to be tantamount to oral testimony. But be- 
fore considering the principle of direct and presumptive 
evidence in detail, it will be convenient to treat of the 
different functions of judge and jury in the reception of 
evidence ; of bills of exceptions ; of demurrers to evi- 
dence ; and of the competency of witnesses. 



1 Co. Litt. 6, b. 

« 2 Russell on Crimes, by Greaves ; note by editor. 

s 2 Hale P. C. 289. 



CHAPTER II. 

ON THE FUNCTIONS OF JUDGE AND JUBY. 

It Las been said by a distinguished judge, that — 

I. Whether there is any evidence is a question 
for the judge ; but whether the evi- 
dence 19 sufficient^ is a question for the 

jury-' 

The meaning of this rule, which may be regarded 
as fundamental, is, that it is for the judge to decide on 
the character of all evidence that may be tendered, and 
to admit or reject it according to its consistency or 
inconsistency with the established rules of courts. The 
rule must be limited by the nature of tribunals, and 
confined to such as are composed of the common law 
jurisdiction of judge and jury. Where the judge dis- 
charges at once lus own peculiar functions and also 
those of the jury ; then it will be his duty to estimate 
the credibility as well as the admissibility of evidence. 
Such is his position in Courts of Equity, and other 
jurisdictions which follow the practice of the Roman 
or civil law. Such also it is in the new County Courts, 
in cases where, either a jury is not allowed, or when 
the parties do not require the intervention of one.^ 
And now, by the 17 8b 18 Vict. c. 125, s. 1, it is enacted 
that the parties to any cause may, by consent in writ- 
ing, signed by them or their attorneys, as the case may 
be, leave the decision of any issue of fact to the court, 
provided that the court, upon a rule to show cause, or 
a judge on summons, shall, in their or his discretion, 
think fit to allow such trial ; or, provided the judges of 

> Buller, J., B.N.P. 289, c. (note) : Caa'penter$' Compan^f v. Hay- 
tcardf 1 Don^. 375. 
« 9 & 10 Viet. c. 95, ss. 69, 70. 

Bd 
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the Superior Courts of Law at Westminster, shall, in 
pursuance of the power hereinafter given to them, 
make any general rule or order dispensing with such 
allowance, either in all cases, or in any particular class 
or classes of cases to be defined in such rule or 
order ; and such issue of fact may thereupon be tried 
and determined, and damages assessed, where neces- 
sary, in open court, either in term or vacation, by any 
judge who might otherwise have presided at the trial 
thereof hy jury, either with or without the assistance 
of any other judge or judges of the same court or 
included in the same commission at the assizes ; and 
the verdict of such judge or judges shall be of the same 
effect as the verdict of a jury, save that it Ishall not be 
questioned upon the ground of being against the weight 
of evidence ; and the proceedings upon and after such 
trial, as to the power of the court or judge, the evi- 
dence and otherwise, shall be the same as in the case 
of trial by jury. 

By this section it will appear that the procedure of 
the New County Courts is so far grafted on the Supe- 
rior Courts as to enable the parties to an action to 
dispense with a jury by leave of a judge, whenever 
they think that a question of fact will be decided 
better by a full court or a single judge. It will pro- 
bably be held that the trial by a court or body of 
judges will be granted only in the almost obsolete 
privilege of trial at bar : and that, practically, when 
the right is allowed and xclercised, all Nisi Prius busi- 
ness will be conducted as before, with the exception 
that no jury will be summoned. It will also be ob- 
served that a trial by a single judge will be by no 
means a rule of course, but that two conditions pre- 
cedent to the right will be required ; first, the consent 
of parties ; second, the consent of the court, which 
will probably require a reasonable ground to be set 
forth on affidavit to show the propriety of the judge 
undertaking the double function : for it is hardly to 
be supposed that the additional responsibility will be 
undertaken in cases such as in many descriptions of 
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torts, where the question is one of mere damages, and 
their amount best ascertainable bj a jury. 

But, subject to the exceptions which have been 
stated, the rule, as laid down by BuUer, J., is strictly 
maintained. Thus it is for the judge to decide on the 
competency of witiiesses ; to examine them as to their 
religious belief, before they are admitted to be sworn 
or to affirm ; and to admit or reject them according to 
his view of the sincerity or insincerity of their belief 
in a Supreme Being, who wiU punish them, either in 
this life or a future life, for perjury and falsehood.* 
It is for the judge to determine whether a witness be 
sane or insane ; whether dying declarations are ad- 
missible evidence as having been made by the deceased 
in the expectation of immediate death ; whether 
secondary evidence may be substituted for primary 
evidence ; and generally on all conditions precedent to 
the reception of evidence. But when the judge has 
once admitted evidence, his function, pro tanto, is com- 
plete. He has nothing whatever to do with the crecU- 
biUty of evidence: but that is a consideration which 
is solely for a jury, where there is one. 

In summing up a case to a jury the judge will, in 
his discretion, comment, or decline to comment on the 
weight of evidence. It would appear that the latter 
course is his strict duty ; and that he may be regarded 
9A functus officio when he has laid the real issues, and 
the evidence that bears on them, before the jury, and 
stated the law that is applicable to them. But prac- 
tically this rule is not observed inflexibly ; and in 
many cases which consist in equal and inseparable 
parts of law and fact, it is found to be impossible to 
declare the former without revealing opinions as to the 
latter. But it is the custom, as it is the constitutional 
duty, of the most distinguished judges, to avoid, as far 
as possible, every remark that may bias the jury in 
their verdict. 



» Omichmd v. Barker^ Willes, 538 ; 1 Sm. L. C. 195 ; 17 & 18 
Vict. c. 125, 8. 89. 



8 LiLW OP BVIDrarCB. 

It often becomes an important and diffiooit qaestion 
whether a poigt is properly matter for the decision <^ 
the judge or for that of the jury. The general rule is 
more indisputable in theory than it is easy in appli* 
cation* In R, y. The Dean of St. Asaph^^ Lord Mans- 
field said : — " Where a question can be severed by the 
form of pleading, the distinction is preserved upon the 
face of the record, and the jury cannot encroach upon 
the jurisdiction of the court : where by the form of 
pleading, the two questions are blended together and 
cannot be separated upon the face of the record, there 
the distinction is preserved by the honesty of the jury. 
The Constitution trusts that, under the direction of a 
judge, they will not usurp a jurisdiction which is not 
in their province. They do not know and are not 
presumed to know the law : they are not sworn to 
decide the law ; they are not required to decide the 
law. • • . It is the duty of the judge in all cases of 
general justice to tell the jury how to do right, though 
they have it in their power to do wrong, which is a 
matter entirely between God and their consciences." 
A comprehensive and elaborate treatment of this 
•branch of the Law of Evidence is beyond the scope 
and limits of this work ; but it will be found fuUy 
discussed in the third chapter of Mr. Taylor's admir- 
able work. The leading heads of this obscure and 
unsatisfactory doctrine seem to be the following :— * 

11. The question oi probable cause is for the 

judge, and the jury can find only the 

facts, and the inferences from facts, on 

. which the theory of probability is 

founded. 

In Mitchell v. Williams^ Alderson, B., said :— « The 
judge has a right to act upon all the uncontradicted facts 

» 21 How. St. Tr. 1039, 1040. « 11 M. & W. 217. 
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of the case ; and it is not necessary specifically to leave 
every fact to the jury — to ask them, for instance, " Do 
you believe this r' "Do you believe that?" "Do 
you think that was so and so ? '* It is only where some 
doubt is attempted to be thrown upon the credibility 
of the witnesses, or where some contradiction occurs, 
or some inference is attempted to be drawn from some 
former fact, not distinctly sworn to, that the judge is 
called upon to subn^it any question to the jury." The 
same learned judge deHvered a similar opinion in 
Hinton V. Heather.^ 

It has also been held that — 

III. Questions as to what is or is not a 
reasonable time for the performance 
of an act, are generally for the decision 
of the judge. 

Thus the judges have exercised the right to decide 
whether notice of the dishonour of a bill has been 
given within a reasonable time according to the cir- 
cumstances of the case ; ^ what are reasonable hours 
for presenting a bill for payment at a banker's ; ^ for 
tendering rent ; * for delivering goods.^ A reasonable 
notice for a tenant to quit has been decided to mean a 
notice of six months ; ^ and in the case of a domestic 
servant, a calendar month.^ 

On the other hand : — 

'IV. Reasonable skill, due diligence, and 
gross negligence, are questions for a 
jury-' 

Whether a surgeon has treated his patient negli- 



» 14 M. & W. 134. « SiocJcer v. CoUin, 7 M. & W. 515. 

» Parker v. Gordon, 7 East, 385 ; £/ford v. Teed, 1 M. & S. 28. 
« Startup V. Macdonald, 6 M. & G. 593, S. C. * Ibid. 

• Doe V. Spence, 6 East, 123. ^ Fawcett ▼. Cash, 5 B.& Ad. 908. 

• TayL S7. 



10 LAW OF BVIDSKCE. 

gently : whether a gratuitous bailee has lost his deposit 
by gross negligence,' are examples of this rule. Thu8» 
in Doorman v. Jenkins^^ which was an action to re- 
cover money belonging to the plaintiffs which had 
been lost by the defendant while in his custody as a 
gratuitous bailee, it was held that it was rightly left 
by the judge to the jury to say, on the facts, whether 
the defendant had been guilty of gross negligence ; 
and Taunton, J., said : — ><* A great deal has been said 
pn the question whether gross negligence is a question 
of law or fact. Such a question will always depend 
on circumstances. There may be cases where the 
question of gross negligence is matter of law more 
l^n of fact ; and others where it is matter of fiMit 
more than of law. An action brought against an 
attorney for negligence turns upon matter of law 
rather than fact. It charges the attorney with having 
undertaken to perform the business properly ; and 
alleges, that for his failure to do so, such and such 
injuries resulted to the plaintiff. Now, in nineteen 
cases out of twenty, unless the court told the jury that 
the injurious consequences did, in point of law^ foUow 
from the misconduct of the defendant, they would be 
utterly unable to form a judgment on the matter. Yet 
even there the jury have to determine whether in point 
of fact the defendant has been guilty of that particular 
misconduct. On the other hand, take the case of an 
action against a surgeon for negligence in the treat- 
ment of his patient. What law can there possibly be 
in the question whether such and such conduct amounts 
to negligence ? That must be determined entirely by 
the jury." 

V. Bona fides^ actual knowledge, express 
malice or real intention, are questions 
for a jury.* 

In Harratt y. fViie * the action was on a policy of 
i 2 Ad. & £. 261. < Ibid. * Tajl. 38. « 9 B. & C. 712. 
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insurance of goods which had been shipped to a block- 
aded port and there seized. It was found by the jury 
that notification of the blockade had been published in 
the London Gazette, and that information of it might 
have reached the captain of the vessel before he arrived 
at the port. But it was also found that it had not 
reached him when he arrived there. A verdict was 
found for the plaintiff, and a rule for a new trial 
applied for, on the ground that notice in the Gazette 
was notice to all the King's subjects : and that it must 
be presumed that the captain knew of it But it was 
refused : and Lord Tenterden in his judgment observed : 
" K the possibility, or even probability of actual 
knowledge should be considered as legal proof of the fact 
of actual knowledge, as a presumptio juris etdejure, 
the presumption might in some cases be contrary to 

the fact, and such a rule might work injustice 

Knowledge, like other matter, must become a question 
of fact for the decision of a jury.'* So in libel and all 
felonies it is for the jury to pronounce on the animus 
or malice of the act. 

VI. In questions whether a communication 
is privileged, the jury must speak to 
the bona fides; and if they affirm it, 
it is a question of law whether the 
occasion of publication was such as to 
rebut the inference of malice. 

This rule is laid down by Mr. Taylor^ nearly in the 
above terms, but is not supported by the sole authority 
which he cites — Coxhead v. Richards,^ In that case 
this subtle principle was much discussed, and the court 
equally divided in opinion. In Blackham v. Pugh,^ 
and in Bennett v. Deacon,^ the same point arose, and 
nearly the same difference of opinion prevailed.^ The 
weight of authority would seem to be in the affirmative, 

» Tayl. 39. 2 2 C. B. 569. » Ibid. 611. « Ibid. 628. 
> See also ISdouL.C. 131, b. 
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but the doctrine can hardly be regarded as fixed. A 
•better authority for this rule is found in Toogood v. 
Spy ring, ^ 

It may be stated broadly, but subject to limita- 
tions, that — 

VII. In all cases where the character of a 
fact depends on an inference from cir- 
cumstances, the jury must pronounce 
* " on the character and the fact ; but where 
' the character of a fact depends on a 
latent scientific intention, there it is 
the duty of the jury to find the fact, 
and of the judge to declare its charac- 
ter and meaning. 

Thus in an action for goods sold and delivered, where 
the plea is infancy, and the replication that the goods 
are necessaries, the jury will pronounce them to be 
necessaries or not necessaries according to the con- 
dition of the infant. But the court will tell the jury 
in such a case that the goods can only be considered 
necessaries so far as they are really useful and suitable 
to the infant's condition.^ 

An illustration of the second branch of this rule is 
found in the maxim, that — 

VIIL The construction of written docu- 
ments is for the judge : but the construc- 
tion of peculiar or technical phrases is 
for the jury. 

Thus the judge will instruct the jury as to the 
meaning of Acts of Parliament, records, deeds, wills, 
and written contracts generally ; and the jury is bound 
to follow his construction. In Hutchinson v. Bowker^ 
Parke, B. said : — 

> 1 C. M. & R. 181. Judgment of Parke, B. 

« Harrison v. Fane, 1 M. & Gr. 563. » 5 M. & W. 635. 
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** The law I take to be this : that it is the duty of 
the court to construe all written instrupients ; if there 
are peculiar expressions used in it which have, in par- 
ticular places or trades, a known meaning attached to 
them, it is for the jurj to say what the meaning of those 
expressions was, but for the court to decide what the 
meaning of the contract was." In that case, it was 
attempted to prove a contract, for the sale of barley, by 
letters, one of which offered good barley, and the other 
accepted the offer, "expecting you will give usjifie barley 
and good weight :" and the court held that, though the 
jury might be asked as to the mercantile meaning of 
the words " good " and "^we," yet, after having found 
a distinction between them, they could not further 
decide that the parties did not misunderstand each 
other ; but were bound to take the interpretation of 
the contract as a matter of law from the judge.^ 

But this rule does not apply in cases of actionable or 
indictable tort, where guilt or innocence is to be in- 
ferred from the contents and meaning of a writing. 
Thus, on an indictment for writing a menacing letter, 
the jury will say whether the language amounts to a 
menace.^ In libel, the question of libel or not libel is 
entirely for the jury in civil cases, it would appear, as 
well as criminal cases, and the judge may only give a 
general definition of the offence. But if the jury find 
against the defendant, the court will arrest judgment, if 
the writing, on the face of it, appear not to be libellous.^ 

Finally, it is for the jury, apparently, to determine 
the meaning of foreign law and documents, on the 
testimony of skilled witnesses ; but for the court to 
decide on the competency of the witnesses, the admis- 
sibility of documents, and the applicability of the 
foreign law to the matter in issue. ^ 



1 See Tayl. 42. * R. v. Girdwood, 2 East P. C. 1120. 

» Htame ▼. Stowell, 12 A. & E. 719; Goldstein v. Foss, 6 B. & C. 1.54 

< Tayl. 46 ; A ▼. Picton, 30 How. St. Tr. 536 to 540, 864 to 870. 
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CHAPTER m. 



ON BILLS OF EXCEPTIONS AND DEMURRERS TO 
EVIDENCE—ON THE COMPETENCY OF WITNESSES. 

Where either party to an action considers that the 
judge has wrongly admitted or rejected evidence at the 
trial, he may appeal from the ruling hy a bill of 
exceptions. 

This right is a statutory privilege which was given 
by the 13 Edw. 1, <q. 31. It is there enacted that '< if 
one impleaded before any of the justices allege an ex- 
ception, praying that the justices will allow it ; if they 
will not, and if he write an exception and require 
the justices to put their seals to it, the justices shall do 
so, and if one will not another shaLL" 

It has always been doubted whether this right 
extends to criminal proceedings; and the weight of 
authority is in the negative. At Sir H. Vane's trial 
for high treason the court would not grant a bill of 
exceptions ^' because criminal oases were not within 
the statute, but only actions between party and party .^ 
'' Whether a bill Hes or not in any criminal case is a 
point not settled."^ And in the recent case of The 
Attorney- General v. Radio ff, it seems to have been 
held that an information for penalties is a criminal 
proceeding on which a bill of exceptions will not lie, 
'. ven with the consent of the Attorney-General.^ 

The exception must be taken at the trial, and before 
verdict.* It must state the alleged misdirection ; and 
be tendered to the judge, who will seal it. After it is 

1 1 Ley. 68. 

» Per Lord Hardwicke, R. v. Preston^ Rep. temp. Hard. 251. 

» 23 L. J. 240, Ex. * Wright t. Sharpe, 1 Salk. 288. 



OK THE COMPSTENCT OF WITNESSES. 15 

Bealed it may be amended.^ If the court above be of 
opinion that the evidence was improperly received, they 
will grant a new trial.^ 

When facts are established, bat it is disputed how 
far they maintain an issue, it was formerly a practice 
to demur to the evidence. By this course all facts are 
admitted, and the issue reduced to one of law. But as 
the same object can be obtained by taking a special 
▼erdict, or a verdict subject to a special case, and as 
these are more customary expedients, we need not 
enlarge here on a topic which belongs more strictly to 
treatises on the practice of courts! 

We are now to consider the competency of witnesses. 

It may be considered to be the general and estab- 
lished principle of evidence, that — 

IX. Objections may be taken to the credi- 
bility, but not to the competency, of 
witnesses. 

This rule is subject to some exceptions whidi will 
be discussed subsequently. 

Formerly, a witness might be objected to on many 
grounds, as being a party interested in the result of a 
case. But this principle was abolished by the 6 & 7 
Vict, c 85, usually called Lord Denman's Act. This 
statute recites that— 

'* The inquiry after tmth in courts of justice is often obstructed by 
incapacities created by the present law ; and it is desirable that fnll 
information as to the facts in issue, both in criminal and civil cases 
should be laid before the persons who are to decide upon them, and 
tliat such persons should exercise their judgment on the credit of the 
witnesses adduced for the truth of testimony." 

It then enacts that — 

^'No person offered as a witness shall hereafter be excluded by 
reasoQ of incapacity, from crime or interest, from giving evidence, 
either in person or by deposition, according to the practice of the court 
on the trial of any issue joined, or of any matter or question, or on any 

1 C«% V. Doe d, Taylerton, 11 Ad. & El. 1008. 
* De Rutsen v. Llotfd, 5 A. & £. 457. 
C 2 
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inquiry arising in any snit, action, or proceeding, civil or criminal, in 
anj court, or before any jadge, jury, sheriff, coroner, magistrate, officer, 
or party having, by law or consent of parties, authority to hear, receive, 
and examine evidence ; but that every person so offered may and shall 
be admitted to give evidence on oath or solemn affimlation, in those 
cases where affirmation is by law receivable, notwithstanding that sueh 
party may or shall have an interest in the matter in question, or in the 
event of the trial of any issue, matter, question, or inquiry, or of the 
suit, action, or proceeding in which he is offered as a witness, and not- 
withstanding that such person offered as a witness may have been 
previously convicted of any crime or offence." 

This act included certain exception to the new law, 
most of which have ceased to operate. 

This act was followed by the 14 & 15 Vict. c. 99 
(the Law of Evidence Amendment Act.) Lord 
Denman's Act had left actual parties to the record 
incompetent witnesses. This disability was now re- 
moved ; and it was enacted that — 

Sect. 2. '* On the trial of any issue joined, or of any matter or 
question, or on any inquiry arising in any suit, action, or other proceed- 
ing in any court of justice, or before any person having by law or by 
consent of parties, authority to hear, receive, and examine evidence, the 
parties thereto, and the person in whose behalf any such suit, action, 
or other proceeding may be brought or defended, shall, except as herein- 
after excepted, be competent and compellable to give evidence, either 
viva voce or by deposition, according to the practice of the court, on 
behalf of either or any of the parties to the said suit, action, or other 
proceeding." 

Sect. 3. " But nothing herein contained shall render 

(A) Any person who in any criminal proceeding is charged with the 
commission of any indictable offence :^-or 

(B) Any offence punishable on summary conviction : — competent or 
compellable to give evidence for or against himself or herself ; — or 

(C) Shall render any person compellable to answer any question 
tending to criminate himself or herself ;— or 

(D) Shall in any criminal proceeding render any husband competent 
or compellable to give evidence for or against his wife, or any wife com- 
petent or compellable to give evidence for or against her4iu8band.*' 

Sect. 4. ** Nothing herein contained shall apply to any action, suit, 
or proceeding, or bill, in any Court of Common Law, or fe any Ecclesi- 
astical Conrt,or in either House of Parliament, instituted in consequence of 

(E) Adultery, 

or to any action for 

(F) Breach of promise of marriage." 
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On these statutory exceptions to the principle of 
tmiversal competency, certain previously existing com- 
mon law exceptions must be grafted. We propose to 
treat of both classes in their natural order : and to begin 
'with the latter. 

We have ab-eady stated^ that all ol^ections to the 
competency of witnesses are for the decision of the 
judge ; who will, if there appear to be any doubt on 
the subject, examine the witness before allowing him 
to be sworn. This preliminary examination is termed 
the examination on the voir dire, i. e. vrai dire. 



Sect. 1. On Defect of Understanding in Witnesses, 

X- Persons who have not the use of reason 
are from theirinfirmity utterly incapable 
of giving evidence, and are therefore 
excluded as incompetent witnesses.^ 

This description of incompetency may be either 
constitutional or accidental : and in the latter case it 
may be either temporary or permanent. It may also 
arise from imperfect development. Hence we have 
three classes of wholly incompetent witnesses : — 

1. Idiots, 

2. Lunatics, 

3. Children. 

1. An idiot is one that hath had no understanding 
from his nativity, and therefore is by law presumed 
never likely to attain any;* and such a person is 
incapable of giving evidence. But deaf and dumb 
persons, if they are of sufficient understanding, and 
know the nifture of an oath, may give evidence either 
by signs, or through an interpreter, or in writing.^ 



» ^. p. 7 « 1 Phill. 7. • Bl. Comm. 303. 

* I Hale P. C. 34 ; Ruthton's com, 1 Leach C. C. 455 ; Morrison 
V. Lemtardf 8 Car. & P. 127. 

C3 
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But it is Stated by Mr. Phillipps,^ on the authority of 
Blackstone, that a man who is born deaf, dumb, and 
blind is looked upon by the law as in the same state 
with an idiot, and is therefore an incompetent witness. 
This position appears to be very disputable. It is 
stated in a work of high authority^, that the presump- 
tion that a person born deaf, dumb, and blind from his 
nativity is an idiot, is only a legal presumption, and is 
therefore open to be rebutted by evidence of capacity. 
This would seem to be the more current doctrine ; and 
there can be little doubt that in such a case as that of 
the well-known Laura Bridgman, who has been deaf, 
dumb, and blind from her birth, and is yet endowed 
with a high degree of intelligence, which she com- 
municates by signs, no objection of incompetency 
could be supported. 

2. A lunatic, or non compos mentis, is one who hath 
had understanding, but by disease, grief, or other 
accident, hath lost the use of his reason.^ 

As long as the suspension of the intelligence con- 
tinues, the lunatic is an incompetent witness : but there 
appears to be no doubt that his competency is restored 
during a lucid interval*. Nor will the disability 
extend to cases of mere monomania, or where the 
hallucination permits the witness to understand the 
nature of the duty which is expected from him. 

3. There is no epoch of legal discretion within the 
limits of which an infant is an incompetent witness. 
The rule that an infant under seven years of age cannot 
commit a felony, because the law presumes him con- 
clusively not to have sufficient intelligence for the act, is 
not applicable to the law of evidence. Age is immaterial; 
and the question is entirely one of intelligence, Which, 
whenever a doubt arises, the judge will ascertain to his 
own satisfaction, by examining the infant on bis 

» 1 PhiU. 7. 

« Chitty's Med. Jur. 1. 301 ; contrk. 1 Bl. Comm. 304. 

» 1 Bl. Comm. 304. 

* Com. Dig. Testim. (A 1.) ; s. v. Tayl. Med. Jar. 783. 
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knowledge of the obligation of an oath, and the religious 
and secular penalties of perjury. But although tender 
age is no objection to the infant's competency, he 
cannot, when wholly destitute of religious education, 
be made competent by being superficially instructed 
just before a trial with a view to qualify him.* But a 
judge may in his discretion postpone a trial, in order 
that the witness may be instructed in the nature of an 
oath. The inclination of judges, however, is against 
this privilege.^ 



Sect. 2. On Incompetency from Defect of ReUgious 
Principle, 

The governing principle on this head is, that — 

XI. No person is a competent witness unless 
he believes in a Supreme Being who will 
punish him, either in the present or a 
future life, for perjury. 

It has been the established principle, until very 
recently, of English law, that no witnesses are to be 
believed unless they deliver their evidence on oath. 
The only exceptions to this rule were statutory, and 
were granted reluctantly by the Legislature to satisfy 
the conscientious scruples of Quakers, Moravians, and 
Separatists ; and members of these sects were accord- 
ingly allowed to give evidence on affirmation instead of 
oath. This principle has now been extended. By 
17 & 18 Vict. c. 125, s. 20, it is enacted — 

*' If any person called as a witness, or required to make an aflSdavit 
or deposition, shall refuse or be unwilling, from alleged comcientioua 
motiTes, to be sworn, it shall be lawful for the court, or judge (or other 
presiding o£Bcer, or person qualified to take affidavits or depositions,) 
upon being satisfied of the sincerity of such objection, to permit such 



» Per Patteson J. ; R, v. R, WilUamSf 7 C. & P. 320. 
s i Lea, 430 \x, ; R, v, Nicholas, 2 C. & K. 246. 
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persoD, instead of being sworn, to make bis or ber solemn sffirmation or 
declaration in the words following, viz. : — 

^* * I, A. B., do solemnly, sincerely, and truly affirm and declare, that 
the taking of any oath is, according to my religious belief, not lawful ; 
and I du also solemnly and truly affirm and declare,' &c., which solemn 
declaration shall be of the same force and effect as if such person had 
taken an oath in the usual form." 

And hy the 89th section of the same act : — 

** Any person who shall, upon any examination npon oath or affirma- 
tion, or in any affidavit in the proceedings under this act, wilfully and 
corruptly give false evidence, or wilfully and corruptly swear or affirm 
anything which shall be false, being convicted thereof, shall be liable to 
the penalties of wilful and corrupt perjury." 

Before the passing of this act, when a witness, who 
did not belong to any one of the exempted sects, ob- 
jected, on alleged conscientious grounds, to be sworn, 
the judge was bound, notwithstanding, to order an oath 
to be administered to the witness ; and, in the event of 
continued contumacy, would direct him to be commit- 
ted. This course was adopted by Wightman, J., at 
the summer assizes for Devonshire, 1854. ' A lady, 
who described herself as a member of the society of 
Plymouth Brethren, refused, from alleged conscientious 
motives, to be sworn as a witness ; and the judge, after 
commenting severely on the obstructions to public 
justice that must arise if such scruples were tolerated, 
committed her to prison during the term of the assizes. 

It will be seen that the theory of this practice has 
been much shaken by the recent act ; but it is appre- 
hended that it will still be maintained wherever the 
judge distrusts the sincerity of the alleged conscientious 
objections of a witness. It will, therefore, be by no 
means a matter of course for the judge to dispense with 
the solemnity of an oath ; but the privilege will pro- 
bably be allowed only in rare cases, and after a 
searching scrutiny into the nature of the witness's 
scruples. There is no doabtthat the law on the point, 
previously to the late act, was anomalous and un- 

i Ms. 
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I'easonable ; but, unless the new law be limited in its 
operation by judicial precaution, it may be presumed 
that, notwithstanding the extended penalties of peijury, 
the credibility of evidence will be lessened infinitely in 
numberless cases by the increased facilities of subter- 
fuge which are extended to Jesuitical casuistry. 

An oath, or an affirmation, when it is allowed, is re- 
garded as an indispensable condition precedent to the 
admissibility of a witness, on the Common Law doctrine, 
that a mere statement of a fact is entitled to no credit. 
For even the admissibility of affirmations by the exist- 
ing law rests on principles which are widely difierent 
frona those of a simple narrative. Virtually, the new 
law is the same as the old ; and the diversity is one of 
terms rather than of essence. The same basis of reli- 
gious belief, and the same temporal penalties are, in v 
both cases, the conditions and safeguards of competency 
and credibility. The new principle is identical with 
the old, because it is applicable only to witnesses who 
succeed in convincing the judge that they believe false- 
hood to be as sinful and criminal an act as perjury. 

The Common Law doctrine on this head is contained 
in the well-known case of Omichund v. Barker. * 
The question there arose on the admissibility in evi- 
dence of some depositions which had befen made on 
oath by some Gentoos before a Chancery Commission 
in the East Indies. It had been thought up to that 
time, on the authority of Coke, * that none but Chris- 
tians were competent witnesses. He had laid it down 
that " an infidel cannot be a witness ;" and it was clear 
that, under the designation of infidel, he classified all 
who were not Christians. It was doubtful whether 
Jews were competent ; it was clear that Turks and 
heathens generally were incompetent. Omichund v. 
Barker exploded and liberalized the previous doctrine. 
Willes, C. J. undertook to show that Lord Coke's pro- 
position was " without foundation, either in Scripture, 



1 Willes, 538 ; 1 Sm. L. C. 194. ^ Co. Litt. 6. b. 
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reason, or law ;" and gave it as his opinion, which may 
be regarded as the existing law, that, — 

XII. " Such infidels who believe in Crod, and 
that he will punish them if they swear 
falsely [in some cases and under some 
circumstances], may and ought to be 
admitted as witnesses in this, though a 
Christian country." 

And, — 

XIII. " Such infidels, if any such there be, 
who either do not believe in God, or if 
they do, do not think that he will either 
reward or punish them in this world or 
in the next, cannot be witnesses under 
any case or under any circumstances, 
for the plain reason, because an oath 
cannot possibly be any tie or obligation 
upon them.'' 

The above words of the Chief Justice's judgment, 
which are placed in brackets, are so placed, because the 
limitation which they seem to imply is not conceived 
to be law at the present day. It is conceived that that 
law is embodied in the principle as stated above ;^ and 
that the witness is incompetent, unless he believes in a 
God who will certainly punish him, either in this life 
or the next, for perjury in th^ particular case in which 
he is sworn to tell the whole truth. ^ 

The mode of administering an oath has been regulated 
by the 1 & 2 Vict. c. 105. It is there enacted, — 



1 Sup. p. 19. 

* See note to Omehvnd y. Barker y 1 Sm. L. C. tup. 
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" That in all cues in which an oath may lawfnDj be and shall haw 
been administered to any person, either as a jnryman or a witness, or a 
deponent in any proceeding, civil or crimiDal, in any Coort of Law or 
Equity in the United Kingdom, or on appointment to any office or 
employment, or on any occasion whatever, such person is bonnd by the 
oath administered, provided the same shall have been administered in 
soch form and witn snch ceremonies as such person may declare to be 
binding; and every sneh person, in case of wilfnl false swearing, may 
be conticted of the crime of perjury, in the same manner as if the oath 
had been administered in the finrm and with the oevemonies most oom* 
mpoly adopted." 

The recent statute (17 & 18 Vict, c 125), would 
appear to leave the statutory exemptions of Quakers, 
Moravians, and Separatists as they were before. All 
members of these sects, and all who have been mem- 
bers of the two former sects, may claim, as of rights to 
give their evidence on affirmation.' In all other cases 
the judge wiU, in. his discretion, concede or refuse a 
witness the privilege of substituting an affirmation for 
an oath. 



Sect. 3. On the Incompetency of Parties to Criminal 
Proceedings, 

The 14 & 15 Vict. c. 99, s. 3, enacts that— 

"Nothing herein contained shall render any person who, in any 
criminal proceeding, is charged with the commission of 

(A) Any mdictabh ofEence: 

or 

(B) Any offence punishable on mmunary eonvietum, 
competent or compellable to give evidence for or against himself or 
herself." 

It has long been held that a prosecutor, in a criminal 
proceeding, is a competent witness against a prisoner ; 
and although there were formerly exceptions to the 



1 3 & 4 Will. 4, C.49 ; 3 & 4 WilL 4, c.82 ; 1 &2 Vict, c 77 ; 
Doran*s case, 2 Moo. C. C. 37. 
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rule, they have all been removed by Lord Denman's 
Act and other statutes. ^ 

The same act (6 & 7 Vict. c. 85) by rendering all 
persons competent as witnesses notwithstanding thej 
may may have an interest in the matter in question, or 
the event of the trial, has removed all doubt as to 
the admissibility of informers and accomplices as wit- 
nesses. All such persons are competent witnesses ; 
but the objections to their credibility remain as before ; 
and it is understood to be a settled principle, that — 

XIV. A prisoner ought not to be convicted 
upon the evidence of any number of 
accomplices if unconfirmed or uncorro- 
borated by other testimony.^ 

The reasonableness of this rule is obvious from the 
suspiciousness which is inseparable from this kind of 
evidence. The Legislature has held that this quality 
is not sufficient of itself to justify them in excluding 
such evidence from a jury ; or in laying down any 
principle by which it shall be denied aU the elements 
of credibility. It may be tendered from motives of 
conscientious penitence ; but ordinary experience, and 
knowledge of human nature, must convince every one 
that it is still more likely to be tendered from motives 
of interested treachery or revenge ; and in every such 
case the amount of credibility sinks to a minimum. 
When the purity and solemnity of an oath have been 
tarnished by the mere contingency of such influences, 
they cannot be restored to their primal sanctity by any 
quantity of direct personal asseveration. Such evidence 
must always come before a jury, exposed and atte- 
nuated by irresistible sentiments of distrust. 



1 R, T. Bottorij 4 East, 581 ; Gilb. Et. 123 ; Archbold*8 Cr. Pi. 
byWelsby, 12thed.225. 
« R. V. Noakes, 5 C. & P. 236. 
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' It is therefore held that the evidence of accom- 
plices ought not merely to be corroborated, and that 
in the absence of corroboration a prisoner ought to be 
acquitted, but that the corroboration of an accom^^ 
plice's evidence ought to go to the identity of the pri- 
soner : i, e.j it should satisfy a jury that the prisoner is 
the person who committed the crime with which he is 
charged by the accomplice. This doctrine is illus- 
trated in the case of Heg. v. Foster,^ 

There the prisoner was indicted for night-poaching : 
and the only evidence was that of an accomplice who 
swore to the fact of the prisoner being one of a party ; 
but the only confirmation of the statement was, that on 
the same evening the witness and the prisoner had 
been seen drinking together at a public-house which 
vras within one hundred and fifty yards of the prisoner's 
house, and four miles from the preserve. It was also 
proved that the prisoner frequented the house ; and 
that he and the accomplice left the house together when 
the house was closed. 

Upon the opening of the case Lord Abinger, C. B., 
said : — 

" I am clearly and decidedly of opinion, and always 
have been, that there must be a corroboration as 
to the particular prisoner." . . . And in summing 
op : — ** I am strongly inclined to think that you will 
not consider the corroboration in this case sufficient. 
No one can hear the case without entertaining a sus- 
picion of the prisoner's guilt, but the rules of law must 
be applied to all men alike. It is a practice, which 
deserves all the reverence of law, that judges have 
uniformly told juries that they ought not to pay any 
respect to the testimony of an accomplice unless the 
accomplice is corroborated in some material circum- 
stance. Now, in my opinion the corroboration ought 
to consist in some circumstance that affects the identity 
of the party accused. A man who has been guilty of 



1 8 C. & P. 107. 
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a crime will always be able to relate the facts of the 
case ; and if the confirmation be only of the truth of 
that history, without identifying the persons, that 19 
really no corroboration at all. If a man were to break 
open a house and put a knife to your throat and steal 
your property, it would be no corroboration that he 
had stated all the facts correctly : that he had described 
how the person did put the knife to the throat and did 
steal the property : it would not at all tend to show 
that the person accused participated in it. Here you 
find that the prisoner and the accomplice are seen 
together at the public-house. If they were found 
together under circumstances that were extraordinary, 
and where the prisoner was not likely to be unless 
there were concert, it might be something. But he 
lives within one hundred and fifty yards, and there is 
nothing extraordinary in his being there ; and he left 
when they were shutting up the house. It is perfectly 
natural that he should have been there and have left 
when he did. The single circumstance is, that the 
prisoner was seen in a house which hefrequentSy where 
he may be seen once or twice a week : there the case ends 
against him ; all the rest depends on the evidence of 
the accomplice. The danger is that when a man is 
fixed, and knows that his own guilt is detected, he 
purchases impunity by falsely accusing others. I would 
suggest to you that the circumstances are too slight to 
justify you in acting on this evidence." The prisoner 
was acquitted. 

It is still, however, competent to a jury to convict 
on the uncorroborated evidence of an accomplice.^ In 
R. V. Jones? Lord Ellenborough said : — 

" No one can seriously doubt that a conviction is 
strictly legal though it proceed upon the evidence of an 
accomplice only. Judges, in their discretion, will 
advise a jury not to believe an accomplice unless he is 
confirmed 5 but if he is believed his testimony is un- 
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que&tionably sufficient to establish the facts which he 
deposes. It is allowed that he is a competent witness ; 
and the consequence is inevitable, that if credit is 
given to his evidence, it requires no confirmation for 
another witness." He referred also to a case where 
four nien were convicted on evidence of an accomplice 
who was confirmed only as to his evidence against 
three of the prisoners. 

On an indictment for receiving stolen goods the 
principal thief is a competent witness.^ And where 
seversd are indicted, the prosecutor maj, by leave of 
the Qourt, take a verdict of acquittal as to one or more, 
and call them as witnesses against the remaining pri- 
soners.^ It appears also that an accomplice, who is 
himself charged on a separate indictment, is a com- 
petent witness for a prisoner ; ^ and a prisoner who 
has pleaded guilty, may be called, before sentence, for 
or against his co-defendants.* And where the evideuce 
against one of several prisoners is slight, the judge 
will direct an acquittal in order to enable the others to 
call him as a witness.^ 

We have now to consider the efiept of the early 
part of the 3rd section of the 14 & 15 Vict. c. 99.^ 

At Common Law, a defendant in a criminal charge, - 
so far from being obliged to give evidence against 
himself, was never bound even to answer the questions 
put to him upon his examination before a magistrate.^ 
The statute confirms this state of the law ; but the 
words of the act must be understood with some limi- 
tations. It will be observed that they are, that — 
"Nothing herein contained shall render any person 
who in any criminal proceeding is charged, &c. . . . 
competent or compellable to give evidence yb?* or agaiiist 
himself." 

It might be inferred from this clause that a defen- 

» R, V. PaWam, 2 East P. C. 782. « R, v. Owen, 9 C. & P. 83. 
» 2 Hale P. C. 280: 

< lUg, T. Gwrgt, Car. & M. 111. ; Reg, v. Binks, 1 Den. C. C. 84. 
* Wels. Cr. Pr. 227. • -Swp. p. 24. ' Wels. Cr. Pr. 226, 
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dant in a criminal proceeding cannot, in any case, be 
convicted on his own evidence. But this is not the 
construction which has been put on this part of the 
act, although it might perhaps be contended that, 
according to the letter, the Common Law principle 
that no man is bound to criminate or betray himself 
(nemo tenetur seipsum prodere) is enlarged to the 
extent of an absolute and universal prohibition. The 
point, as far as the present writer is aware, has never 
been raised ; but the practice remains as before the act ; 
and prisoners are daily, not merely suffered to plead 
guilty on arraignment, and so become convicted in the 
eye of the law on their own evidence, but their state- 
ments before magistrates, after the statutory caution of 
the 11 & 12 Vict, c 42, s. 18, and their subsequent 
confessions, are always received as evidence on which 
alone a jury may convict. It was, doubtless, the sole 
intention of the clause to introduce no new voluntary 
or compulsory facilities by which prisoners might con- 
vict themselves ; but this intention appears to be at 
variance with the language ; and the obscurity is 
increased by the employment of the same words in the 
same section, in defining the incompetency of husbands 
and wives to give evidence for or against each other 
in any criminal proceeding. In this latter case it is 
clear, according to the 16 & 17 Vict. c. 83, that the 
incompetency is unqualified ; but in the former case it 
must be understood according to the above limitations ; 
and, subject to them, it may be laid down that in all 
indictable crimes or offences punishable on summary 
conviction, the prisoner cannot be compelled, nor is he 
even competent to give oral evidence on oath for or 
against himself. But he still has his right of stating 
his case before the committing magistrate, or to a 
jury. 

Several questions have arisen on this part of the 
same section as to what is a criminal proceeding, and 
what is a civil proceeding. In the Attorney- General 
V. Bxidloff^ which was an information for penalties 

1 23 L. J. 241, Ezch. 
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under the Smuggling Act, 8 & 9 Vict. c. 87, the de- 
fendant offered himself as a witness, and the court was 
divided as to his competency. 

It was held by Pollock, C. B., and Parke, B., that 
he was not a competent witness, because it was a 
criminal proceeding punishable on summary conviction ; 
but Piatt, B., and Martin, B., held it to be not of a 
criminal nature, and that the defendant was a competent 
witness. The view of Piatt, B., appears to contain 
the true solution of all such difficulties : — " What is a 
civil proceeding as contradistinguished from a criminal 
proceeding ? It strikes me that the true test is to see 
if the subject-matter be of a personal character ; that 
is, if the proceeding relates to goods or property which 
it is sought to recover by legal proceedings, that is a 
civil proceeding ; but if it is one which may at once 
affect the defendant personally by the imprisonment of 
his body in the event of a verdict of guilty being pro- 
Dounced against him as a public offender, that is what 
I consider a criminal proceeding. . . . Now, although 
informations of this kind by the Attorney-Greneral may 
by some be considered criminal proceedings, I rather 
deem them in the nature of civil proceedings, and like 
the old actions to recover penalties under the Game 
Laws, which we all remember were civil proceedings. 
. . . Here the object is to recover money — to recover 
that which, by the law, is made a debt." Perhaps, 
however, a difficulty might arise in applying this 
doctrine e. g, in cases where magistrates have the 
option of fining or imprisoning a defendant. Where 
the imprisonment follows on default of payment of a 
fine, it may be regarded in the nature of an execution ; 
and the deprivation of personal liberty would be quite 
consistent with the character of the act as a civil pro- 
ceeding. But where it may follow as the direct legal 
consequence of the offence, it would involve the ano- 
maly of making the offence civil or criminal, and the 
defendant competent or incompetent, according to the 
preliminary view which the magistrate chose to take 
of the complaint. Similar doubts have been raised in 
D 3 
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bastardy cases as to the competency of the putative 
father to be sworn as a witness on his own behalf ; 
and the distinction between civil and criminal pro-* 
ceedings for the purposes of this section must be con- 
sidered as being still very unsettled. It is, however, 
the opinion of Mr. Phillipps that the putative father, 
in such a case as the above, is a competent and com- 
pellable witness.* 

The 3rd section of the 14 & 15 Vict. c. 99, pro- 
ceeds to enact that nothing contained in it, 

XVI. " Shall render any person compellable 
to answer any question tending to 
criminate himself or herself." 

No maxim has taken a deeper root in the Common 
Law of England than that which says, — nemo tenetur 
seipsum prodere. It is the instinctive principle of self- 
defence recognised as the political and social right of 
every citizen. It was neutralized formerly by the 
practice of torture and by arbitrary proceedings, such 
as disgraced the judges by whom Sir Walter Raleigh 
was tried. But it has been observed inviolably in 
later times ; and judges, so far from attempting to 
extract evidence from a prisoner, are bound in many 
cases, and refuse in nearly all, to avail themselves, or 
to suffer a jury to avail themselves, of his indiscreet 
admissions or confessions. 

It remains, therefore, as before the act, a rule that — 

XVII. A witness cannot be compelled to 
answer any question where his answer 
may expose or tend to expose him to a 
criminal charge, or any kind of punish- 
ment. * 

In Fisher v. Ronalds^ ' the court sanctioned this rule, 
1 2 PbilL 491, note. < 2 PhiU. 487. > 22 L. J. 63, CJP. 
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as stated by Mr. Phillipps, and Jervis, G. J., in his 
judgment, said : — 

" It is said in 2 Phillipps, 417" (488, 10th ed.) « that 
a witness is exempted, by his privilege, from answer- 
ing not only what will criminate himself, but also what 
has any tendency to criminate him ; the reason given 
for this *is because, otherwise, question might be 
put after question, and though no single question may 
be asked which directly criminates, yet enough might 
be got from him by successive questions whereon to 
found against him a criminal charge.' The witness 
must be allowed to judge for himself." And Maule, J. 
observed during the argument, — 

"It is for the witness to exercise his own judgment 
in the matter, and to say whether the answer will 
criminate him." 

It was also held that a judge is right in cautioning a 
witness who is about to answer a question which may 
have a tendency to criminate him. This case may, 
therefore, be considered to have extended the principle 
which had been laid down by the Court of Queen's 
Bench in Reg v. Garbett, ^ where it was decided that a 
witness is not compellable to answer a question, if the 
court be of opinion that the answer might tend to 
criminate him. This latter case also decided that the 
court mai/ compel a witness to answer any such ques- 
tion ; but if the answer be subsequently used against 
the vritness in a criminal proceeding, and a conviction 
obtaindd, judgment will be respited and the conviction 
reversed. 

A witness may waive his privilege and answer at 
his peril. 2 

The same privilege extends to cases where an 
answer might subject the witness to penalties or 
forfeitures, ^ but not to cases where the answer might 
render him liable only to a civil action. 

The 46 Geo. 3, c. 37, declares that a witness cannot, 

» 1 Den. 0. C. 236. « 2 Phill. 490. 

* Cotes T. Hardacret 3 Taont. 424. 
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by law, refuse to answer a question relevant to the 
matter at issue^ on the sole ground that the answering of 
such question may establish, or tend to establish, that 
he owes a debt, or is otherwise subject to a civil suit, 
either at the instance of Her Majesty, or of any other 
persons or persons. 

It has always been disputed whether a witness Ls 
bound to answer questions which are intended to 
degrade him. The cases on this head are conflicting ; 
but it seems to be understood that such questions may 
be put to a witness, but he is not compellable to answer 
them. The current of ancient authority is against the 
right of enforcing an answer to such questions ; ^ but 
modem authority has shown a disposition to permit 
them at least to be asked. ^ This subject will be re* 
ferred to again in the chapter on the examination of 
witnesses ; but we may here mention that this doctrine 
has been recently elucidated by the 17 & 18 Vict, 
c. 125, s. 25, by which it is enacted that a witness may 
be asked, for the purpose of discrediting him, whether 
he has been convicted of any felony or misdemeanor, 
and if he denies the fact or refuses to answer, the inter- 
rogant may prove the conviction. 

Sect. 4. Incompetency of Husbands and Wives 
as Witnesses for or against each other. 

The concluding words of the 3rd section of the 
14 & 15 Vict. c. 99, declare that nothing ccmtained in 
the act — 

XVIII. " Shall in any criminal proceeding 
render any husband competent or com- 
pellable to give evidence for or against 
his wife, or any wife competent or com- 



» Cook's case, 13 How. St. Tr. : Lat/er's case, 16 How. St Tr. 
« Frost v,HoUoway, K. B. 1818, cor. Lord EUenborough ; Roberts 
V. Alktt, M. & M. 192. 
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pellable to give evidence for or against 
her husband." 

The first question which arose on the constrnction of 
this clause was as to the competency and compellabilit j 
of husbands and wives to give evidence for or against 
each other in civil proceedings. It was held, in two 
cases, that thej were severally incompetent ;^ but it 
appeared that it was the intention of the Legislature 
to make them competent. And now, by the 16 & 17 
Vict. c. 83, husbands and wives are rendered competent 
and compellable, in all cm/ cases, to give evidence "on 
behalf of any or either of the parties to the said suit, 
action or proceeding"; but this provision does not extend 
to criminal cases, nor to cases of adultery (s. 2) ; and 
neither husband nor wife is competent or compellable 
to disclose any communication made to him or her by 
the other during marriage (s. 3.) 

Previously to the 14 & 15 Vict. c. 99, husbands and 
wives had been rendered competent and compellable to 
give evidence for and against each other in the new 
County Courts, under the 9 & 10 Vict c. 95, s. 83. 
The exceptions, therefore, to the existing rule of their 
competency are to be sought only in criminal cases, 
and cases of adultery. In criminal cases the general 
rule has always been that husbands and wives are not 
competent to give evidence for or against each other.* 
Nor can a wife or husband be a witness for or against 
any person who is indicted jointly with the husband 
or wife ^ nor, on an indictment for a conspiracy, can 
the wife of one of the conspirators give evidence in 
favour of the others ; because their acquittal must 
enure to the benefit of the husband.^ But in high 



1 Barbat t. AUen, 21 L. J. 155, Ex. ; Siapleton ▼. CroJU, ibid. 
Q. B. 247. 
« Co. Litt 6, b. 

s R. T. Smith, 1 Mood. G. C. 289. 
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treason it has been doubted whether a wife may not be 
made a witness against her husband.^ And in all cases 
where the husband is indicted for a personal injury to 
the wife, or the wife for a personal injury to her 
husband, the injured party is a competent witness 
against the other.^ The dying declarations of a wife 
who has been murdered by her husband, if not otherwise 
inadmissible, are evidence against him.^ 

It has also been held that, propter bonos mores, 
neither husband nor wife is competent to prove non 
access, in order to bastardize the issue ; but it may be 
doubted whether the rule could be upheld since the 
late act ; unless the 4th section, which we are about to 
consider, may be considered to confirm the exception. 

The 4th section of the 14 & 15 Vict. c. 99, is as 
follows : — 

XIX. " Nothing herein contained shall 
apply to any action, suit, proceeding, 
or bUl in any Court of Common Law, 
or in any Ecclesiastical Court, or in 
either House of Parliament instituted 
in consequence of adultery or breach of 
promise of marriage. 

This section is to be read as the last material excep- 
tion to the 1st section of the statute, by which, 

XX. On the trial of any issue, the parties 
thereto, and the person on whose 
behalf the proceedings is, shall be 
competent and compellable to give evi- 
dence, (s. I.) 

Thus, in actions for criminal conversation, neither 

» /?. V. Griggsy W Baym. 2. 

2 R. V. AucUeff, 1 St. Tr. 393 ; R. v. Ayze, 1 Str. 635. 

» R. ▼. John, 1 East P. C. 357. 
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the husband, nor the wife, nor the defendant, can be 
examined ; nor can the wife's letters or confessions be 
made evidence for the husband. But what the hus- 
band and wife say to each other, and their general 
demeanour before the criminal connection has been 
suspected, is evidence to show the terms on which they 
lived with each other, in order to estimate damages.^ 

We have now stated the general principles by which 
the competency and incompetency of witnesses are 
tested. And although we have unavoidably anticipated 
some of the excluding principles of evidence, which will 
be discussed more fully in a subsequent part of the work, 
we may now proceed to consider the fundamental rules 
by which evidence must be received or rejected. We 
have considered who may be witnesses : we now 
proceed to consider what they ought to say ; what they 
may say ; and what they must not b&j. 

3 Per Lord EUeuboroDgb ; Trelavmy t. Coleman^ 1 B. & Aid. 90. 




CHAPTER III. 

ON THE RULE THAT THE BEST EVIDENCE MUST BE 
GIVEN ; ON PRIMARY AND SECONDARY EVIDENCE. 

It is an inflexible rule, that — 

XXL The best evidence must be given. ^ 
This rule is also stated thus : — 

The law requires the best evidence 
of which the nature of the thing is 
capable. 

The principle of this rule rests on the presumption 
that if inferior evidence is offered, when evidence of a 
better and more original nature is attainable, the 
substitution of the former for the latter arises either 
from fraud, or from gross negligence which is tanta- 
mount to fraud. Thus, if a copy of a deed or will be 
tendered, while the originals exist and are producible, 
it is reasonable to assume that the person who might 
have produced the original, but who omits to produce 
it, has some private and interested motive for tendering 
a copy in its place. Here the deed or will are the 
best and primary evidence. The copy is secondary, 
and however indisputably it may be authenticated, it 
is inadmissible in evidence as long as the original can 
be produced. 

It is sometimes difficult to determine what is primary 
and what is secondary evidence ; and where both oral 
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and written proofs of a fact are producible, the charac- 
ter of the fact must be invei^tigated in order to 
ascertain which species of evidence is the best. The 
questions to be asked for' the purpose are, which 
species is most original in its nature, and which is 
most likely to convey accurate information as to the 
matter in dispute. According to its proximity to, or 
remoteness from, the highest sources of moral certainty, 
evidence will be either primary or secondary. 

Thus it is a rule that when a contract has been 
reduced to writing, the writing, as long as it exists, is 
the best and only evidence of the terms of the contract. 
Oral evidence is admissible to explain, but not to 
contradict it. But if the writing be destroyed ; or if 
it cannot be found after diligent search ; or if an 
adverse party, in whose hands it is, refuse to produce 
it, after having received due notice ; then it is con- 
sidered fair and reasonable, that any competent witness 
who is acquainted with the terms of the contract, 
should be allowed to give oral evidence of it. 

On the other hand, if a prisoner has been committed 
for trial on the oral depositions of witnesses, it would 
be manifestly unfair to admit their depositions, even 
when reduced to writing and certified by the com- 
mitting magistrate, to be given in evidence against the 
prisoner, as long as the original witnesses can be 
produced before a jury, confronted with the prisoner, 
and subjected to the cross-examination of the latter, or 
his counsel. It is therefore a Common Law principle 
that such depositions' are secondary evidence which 
is admissible only in certain cases where the original 
deponents cannot be produced. This subject will be 
more fully discussed in a later chapter. 

But there may be distinct sources of evidence, one of 
which may be oral, and another contained in writing. 
In such a case both will be primary, and therefore 
either will be admissible. Thus, a written receipt is 
prima facie evidence of payment ; but it is not the 
only evidence, because a written acknowledgment by a 
creditor that he has been paid, is not necessarily better 

£ 
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evidence than the oral evidence of a debtor who swearp 
that he has paid the money. Accordingly the payment 
may be proved either by producing the creditor's 
receipt and proving his signature, or by the oral deposi- 
tion of the debtor. 

In The King v. KingsUm-^wpon-Rull^ tq prove a 
subsequent settiiement, the pauper was asked whether 
he had not occupied and paid rent for a tenement. 
The opposite counsel interposed, and asked if he had 
held under a written contract. It appeared that he 
had, and it was then submitted that the writing must 
be produced, and that the original question could not 
be answered. But the court held that it might. 

Bayley, J. said: — "The general rule is, that the 
contents of a written instrument cannot be proved 
without producing it. But although there may be a 
written instrument between a landlord and tenant, 
defining the terms of the tenancy, the fact of tenancy 
may be proved by parol without proving the terms of 
it." And Littledale, J. : 

" Payment of rent as rent is evidence of tenancy, 
and may be proved without producing the written 
instrument."* 

But this class of exceptions to the general rule can 
be maintained only where the fact, of which oral evi- 
dence is admitted, is something extrinsic and collateral 
to the written contract.^ If it be in any degree of the 
essence and substance of the contract, then the writing 
must be produced ; e, ^., in a question of title,* or 
where the terms of the tenancy are material.* In the 
recent case of Yorke v. Smith^ where a bill of sale 
was inadmissible for want of a stamp, it was held that 
oral evidence of the fact that there had been a sale 
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-was wronglj admitted. But if a contract be esta- 
blished by oral evidence, it is for the adverse party to 
prove that it was in writing. In E, v. Inhahilanis 
of Rawdony^ Bayley, J. sfdd : — 

*' There can be no doabt that a party may, by keep- 
ing out of view a written instrument, make out by 
parol testimony a prima facie case of tenancy, and that 
it then lies on the opposite party to rebut the prima 
facie case so made out." 

In an action to recover a written document oral evi- 
dence of its contents may be given, without previous 
notice to produce it.^ But where a prisoner was in- 
dicted for arson with intent to defraud a fire office, it 
was held that secondary evidence of the policy was 
inadmissible, as due notice had not been given to pro- 
duce it.3 

The subject of Secondary Evidence will be fully 
investigated when we treat of the mode of proving 
written instruments. 

Where a writing is inadmissible as primary 
evidence, either because it purports to be a statement 
of a witness who may be called, or for want of a 
stamp, it may be handed to the writer for the purpose 
of refreshing his memory, and so practically be made 
evidence. The fiction of law in this case is that the 
witness, although he may not have the least recollec- 
tion of the written facts, renews his remembrance of 
them by means of his own memoranda ; or that, at 
all events, the sight of his written statements recalls 
the conviction which he had of their accuracy at the 
time when they were made. But in this instance it 
will be observed that the principle that the best evi- 
dence must be given is maintained, at least in theory. 
The writing is inadmissible in its actual form ; but it 
is received in a new character as the oral deposition of 
a sworn witness. In Maughan v. Hubbard and 



» 8 B. & C. 710. 

» Jolly ▼. Taylor, 1 Camp. 143. 
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Another^ to prove payment, a cash-book, containing an 
unstamped acknowledgment, was put into the hand of 
the writer, who said : — " The entry has my initial ; I 
have no recollection that I received the money ; I know 
nothing but by the book \ but, seeing my initials, I 
have no doubt that I received the money." Lord 
Tenterden, C. J., said : — ** Here the witness, on seeing 
the entry signed by himself, said that he had no doubt 
that he had received the money. The paper itself was 
not used as evidence of the receipt of the money, but 
only to enable the witness to refresh his memory ; and 
when he said that he had no doubt he had received the 
money, there was mfflcieni parol evidence to prove the 
payment." 

Fraud is the foundation of the rule by which the 
best evidence is required ; and S€Condary evidence is 
received wherever its substitution for primaiy evidence 
does not create a reasonable presumption of fraud. 
Thus it seems that the substance of old records may 
be proved by a witness who has examined them.^ 
Inscriptions on tomb-stones, escutcheons, and walls, may 
be proved by witnesses and examined copies.^ But 
Dugdale's Monasticon Anglicanum was rejected as 
evidence to show that the Abbey de Sentibus was an 
inferior abbey, because the original records were pro- 
ducible.* 

It is held that the rule relates not to the measure 
and quantity of evidence, but to the quality,^ It is. not 
necessary to give the fullest proof of which a fact may 
admit. Thus, in the cases where attesting witnesses 
must still be called, it is sufficient to call one only ; or, 
in the event of the death of all the witnesses, it is 
sufficient to prove the handwriting of any one.* 

> 8 B. & C. 14. 

« Rotoe ▼. BrenUm, 8 M. & R. 312. 

» Mortimer v. M'Callam^ 6 M. & W. 68. 

* Salk. 281. 
ft Stork. 643. 

• Stork. 504 and 519 ; 17 & 18 Vict c. 125, s. 26. 



CHAPTER IV. 

ON PRESUMPTIVE EVIDENCE. 

Evidence is said to be Presumptive or Circumstantial 
as distinguished from Direct Evidence, when an in- 
ference as to a disputed fact is drawn from the proof 
or assumption of a collateral fact. It is true that the 
judgment acts even in the case of Direct Evidence; and 
the testimony, which purports to be derived immediately 
from the senses, comes to the witness distorted by their 
imperfections, and is stated by him under the manifold 
and insuperable influences of infirmity and misappre- 
hension. But the senses are still the original media of 
knowledge; and the operations of the judgment are too 
rapid and imperceptible to permit even their recipient to 
define the line of separation. Distance and space appear 
to be intuitions of the perception ; but the most super- 
ficial investigation proves them to be logical deductions 
of the reason.^ K the senses could act without the 
intervention and assistance of the judgment, external 
objects might still be painted on the retina of the eye ; 
and possibly be communicated to, and retained in, the 
memory of the subject ; but, unless the reasoning 
faculty interposed to distinguish, to arrange, and to 
methodise, the evidence of the senses would amount 
to no more than Cassio's drunken vision — ** a mass of 
things, but nothing distinct." It would serve only 
to perplex and misguide those who sought it as a 
means of information. 



Locke on the Understanding. 
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But there is still a broad and palpable distinction 
between Direct and Presumptive Evidence. In the 
former we credit the language of the senses as trans- 
lated through the judgment of the witness, and cer- 
tified bj his solemn asseveration. The question then 
for decision is not one of inference but of credi- 
bility. It is true that the credibility of the witness is 
itself a matter of inference, which must be gathered 
from his demeanour and surrounding circumstances. 
But when we are satisfied as to his veracity and judg- 
ment the adoption of his statements follow as an 
included consequence. 

It is different in Presumptive Evidence. The same 
question of credibility occurs at the outset ; and the 
judge or jury has to decide a similar and preliminary 
inquiry into the veracity and accuracy of the witness- 
But this is only a first and easy stage of reasoning. 
When the reality. of the collateral fact has been estab- 
lished, it is then that the judgment has to trace its 
relation to the matter in issue. It must not disdain to 
weigh remote analogies, distant affinities, nor even 
improbable possibilities. On the other hand it must 
avoid scrupulously the tendency to over-refinement,^ 
which vitiates many subtle and imaginative minds. 
Only knowledge of the world, and an extensive expe- 
rience of human nature, can enable men to determine, 
and that only in their own minds, what is the distinc- 
tion between that proximate or recondite circumstance, 
which suggests irresistibly the truth or falsehood of a 
proposition: and that irrelevant, obscure, and suspicious 
form of hypothesis, which checks us as irresistibly in 
making it the basis of affirmation or negation.^ 

In The King v. Burdett,^ Abbott, C.J. said : — 

" A presumption of any fact is properly an inference 
of that fact from other facts that are known ; it is an act 
of reasoning : and much of human knowledge on all 

1 See this subject fully discussed in Bentham's Bationale of Judicial 
Evidence, vol. 3, page 7, et seq, 

2 4B. &Ald. 161. 
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subjects is derived from this source. A fact must not 
be inferred without premises that will warrant the 
inference : but if no fact could thus be ascertained by 
inference in a court of law, very few offenders could 
be brought to punishment. In a great portion of trials, 
as they occur in.practice, no direct proof that the party 
accused actually committed the crime, is or can be 
given : the man who is charged with theft is rarely 
seen to break the house or take the goods; and in cases 
of murder, it rarely happens that the eye of any wit- 
ness sees the fatal blow struck, or the poisonous ingre- 
dients poured into the cup. In drawing an inference 
or conclusion from facts proved, regard must always be 
had to the nature of the particular case, and the facility 
that appears to be afforded either of explanation or 
contradiction. No person is to be required to explain 
or contradict, until enough has been proved to warrant 
a reasonable and just conclusion against him, in the 
absence of explanation or contradiction ; but when 
such proof has been given, and the nature of the case 
is such as to admit of explanation or contradiction, if 
the conclusion to which the proof tends be untrue, and 
the accused offers no explanation or contradiction, can 
human reason do otherwise than adopt the conclusion 
to which the proof tends ? The premises may lead 
more or less strongly to the conclusfon, and care must 
be taken not to draw the conclusion hastily ; but in 
matters that regard the conduct of men, the certainty 
of mathematical demonstration cannot be required or 
expected ; and it is one of the peculiar advantages of 
our jurisprudence, that the conclusion is to be drawn 
by the unanimous judgment and Conscience of twelve 
men, conversant with the affairs and business of life, and 
who know that where reasonable doubt is entertained 
it is their duty to acquit ; and not of one or more 
lawyers, whose habits might be suspected of leading 
them to the indulgence of too much subtlety and 
refinement." 

In the same case his Lordship recognised a principle 
which, although laid down by Lord Hale, and correct 
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to a large extent, does not appear, according to other 
cases, to be true universally. The rule is — Never to 
convict where the corpus delicti, the substantial crime, 
is not established. An illustration of this rule has been 
already mentioned.^ 

In Evans y. Evans ^ Lord Stowell said : — " It has 
been asked, and very properly asked, Do not courts of 
justice admit presumptive proof? Do you expect 
ocular proof in all cases f 1 take the rule to be this : 
— ^If you have a criminal fact ascertained, you may 
then take presumptive proof to show who did it : to fix 
the criminal, having then an actual corpus delicti, . . . 
But to take presumption in order to swell an equivocal 
fact, a fact that is absolutely ambiguous in its own 
nature, into a criminal fact, is a mode of proceeding of 
a very different nature, and would, I take it, be an 
entire misapplication of the doctrine of presumption." 
But the same learned judge, in a later case, ^ stated 
luminously the evidence which is required in cases of 
adultery ; and his judgment there seems to contain a 
more comprehensive statement of this rule. 

" It is a fundamental rule that it is not necessary to 
prove the direct fact of adultery ; because, if it were 
otherwise, there is not one case in a hundred in which 
that proof would be attainable ; it is very rarely indeed 
that parties are surprised in the direct fact of adultery* 
In every case almost, the fact is inferred from circum- 
stances that lead to it by a fair and necessary conclu- 
sion ; and unless this were the case, and unless this 
were so held, no protection whatever could be given to 
madtal rights. What are the circumstances which 
lead to such a conclusion cannot be laid down univer- 
sally . . . because they may be infinitely diversified 
by the situation and character of the parties, by the 
state of general manners, and by many other incidental 
circumstances, apparently slight and delicate in them- 



* Supra. 

s 1 Hagg. Cons. Rep. 105. 

s 2 Hagg. Cons. Sep. 2. 
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selves, but which may have most important bearings 
in decisions upon the particular case. The only general 
rule that can be laid down upon the subject is, that the 
circumstances must be such as would lead the guarded 
discretion of a reasonable and just man to the conclu- 
sion ; for it is not to lead a rash and intemperate 
judgment, moving upon appearances that are equally 
capable of two interpretations. Neither is it to be a 
matter of artificial reasoning,, judging upon such things 
differently from what would strike the careful and 
cautious consideration of a discreet man. The facts 
are not of a technical nature, they are facts deter- 
minable upon common grounds of reason ; and courts 
of justice would wander very much from their proper 
office of giving protection to the rights of mankind, if 
they let themselves loose to subtilties and remote and 
artificial reasonings upon such subjects. Upon such 
subjects the rational and the legal interpretation must 
be the same." 

It would therefore appear from this case that the 
rule laid down in the two previous cases, must be con- 
fined to criminal proceedings, and that it does not 
extend to civil proceedings. 

Presumptions are said to be either presumptions of 
law or of fact. But as this distinction appears to be 
more technical and artificial than real, it will not be 
attempted to define it. Some presumptions are con- 
clusive, and others are disputable. We proceed to 
give prominent examples of both classes. 

XXIII. The law presumes innocence, 

Thus the proof of guilt lies generally on the prose- 
cutor, and where that is deficient, the prisoner must be 
acquitted ; and this is so, even where the act charged 
is only one of omission. Where any act is required to 
be done on the one part, so that the party neglecting it 
would be guilty of a criminal neglect of duty in not 
having done it ; the law presumes the affirmative, and 
throws the burthen of proving a negative on the other 
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side. Thus, where the plaintiff declared that the de-> 
fendant, who had chartered his ship, put on board 
a combustible article by which loss was occasioned, 
without due notice to the captain, it was held that the 
plaintiff must prove his negative averment, because 
the law will not presume negligence which amounts to 
a criminal neglect of duty.^ 

So in bigamy the prosecution must prove that the 
first husband or wife was alive at the date of the 
second marriage.^ But this rule is subject to the 
qualification that if a negative averment be made by 
one party which is peculiarly within the knowledge of 
the otheTy the party within whose knowledge it lies, and 
who asserts the affirmative, is to prove it, and not he 
who avers the negative,^ 

Thus, before the New Game Law, it was held in the 
above case, that a conviction against a carrier, for 
having game unlawfully in his possession, was good 
without any averment, negativing his qualification. It 
was also assumed in this case that, in proceedings under 
the old Game Law, the person professing a qualifica- 
tion must prove it. This view of the law has since 
been confirmed in this particular case by the 1 & 2 
Will 4, c. 32, s. 42. 

XXIV. The law presumes in criminal 
matters that every person intends the 
probable consequence of an act which 
may be highly injurious.* 

Thus, in homicide, when the death is proved, malice 
is presumed ; and it is for the prisoner to prove the 
extenuating circumstances which may reduce the act 



1 Per Lord Ellenboroxigh, WiOiama ▼. East India Company, 3 East, 
199. 

* R. ▼. Tinning, 2 B. & Aid. 386. 

» Bayley, J., R. v. Turner, 5 M. & S. 211. 

* Lord Ellenboroagh, R, ▼. Dixon, 3 M. & S. 15. 
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from murder to manslaughter, or to justifiable or excu- 
sable homicide.^ So in an action for libel, it was 
held, that a judge is wrong in leaving it to a jury to 
say whether the defendant intended to injure the 
plaintiff, inasmuch as if the tendency of the libel was 
injurious to the plaintiff the defendant must be taken 
to have intended the consequence of his own act.^ In 
Bromage v. Prosser,^ Bayley, J., said, — 

"Malice in common acceptation means ill-will 
against a person ; but in its legal sense it means a 
wrongful act done intentionally, without just cause or 
excuse. If I give a perfect stranger a blow likely to 
produce death, I do it of malice, because I do it inten" 
/zo72a%and without just cause or excuse. . . . And if 
I traduce a man, whether I know him or not, and 
whether I intend to do him an injury or not, I appre- 
hend the law considers it as done of malice, because it 
is wrongful and intentional. It equally works an 
injury whether I meant to produce an injury or not ; 
and if 1 had no legal excuse for the slander, why is he 
not to have a remedy against me for the injury it 
produces ? . . . And I apprehend the law recognises 
the distinction between these two kinds of malice, — 
malice in fact, and malice in law, in actions of slander. 
In an ordinary action for words, it is sufficient to charge 
that the defendant spoke them falsely ; it is not neces- 
sary to state that they were spoken maliciofisly, . . . 
But in actions for such slander as is prima facie excu- 
sable on account of the cause of speaking or writing it, 
as in the case of servants' characters, confidential 
advice or communications to persons who ask it or 
have a right to expect it, malice in fact must be proved 
by the plaintiff," i. e, in such cases, it must be proved 
that the false representations were made with a know- 
ledge of their falsehood. A privileged communication 
was defined in SomervUle v. Hawkins,^ to be one 

» Wels. Cr. Pr. 495. 

« HavU ▼. Wilson, 9 B. & C. 643. 

* 4 B. & G. 255. 

* 20 L. J. 131, C* P., and Wenm&n v. Ash, 22 L.J. 191, C.P. 
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made " bona fide in performance of a duty, or with 
a fair and reasonable purpose of protecting the interest 
of the'party using the words." 

XXV. Omnia praBSumuntur ritS esse acta. 
It is a general presumption of law that 
a person acting in a public capacity is 
duly authorised so to do. 

It is presumed that all who act as justices of the 
peace, or as constables, have been duly appointed.^ On 
an indictment for having committed perjury before a 
surrogate of the Ecclesiastical Court, proof that the 
person who administered the oath acted as surrogate 
has been held sufficient prima facie evidence that he 
had been duly appointed, and had authority to admi- 
nister the oath.3 jju^ i\^{q evidence is only prima facie, 
and may be rebutted.* And the rule does not apply to 
private appointments such as tithe-collectors or assig- 
nees of a bankrupt, or a town clerk ;^ for in these cases 
the appointments must be proved. But a private 
• document is presumed to have been written at the 
time when it bears date.^ Where indentures of a 
pauper's apprenticeship would have been invalid, if not 
executed in conformity with the rules of the Poor Law 
Commissioners, and there was no evidence to show 
that their regulations had been observed: it was held, 
that, in the absence of contradictory evidence, it must 
be presumed that the regulation had been observed.'^ 

It will be seen from this case that the rule has been 
extended from the acts of public servants to the pur- 



> Lord Ellenborongh. R. v. Verelst^ 3 Camp. 433. 
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port of public instruments. Thus public records are 
evidence of their own authenticity, and may now 
generally be proved by exemplifications or examined 
copies.^ It would also appear that it is from a 
restricted application of the same rule that deeds and 
wills are presumed to have been duly executed where 
thirty years have elapsed from the time of their 
execution.^ The Statutes, of Limitation, according to 
which simple contract debts cannot be recovered after 
six years ; specialty debts after twenty years ; and 
land after an undisturbed possession of twenty years ;' 
are all founded on the same legal presumption, that an 
omission to prosecute a legal claim for a certain number 
of years, amounts to a renunciation of the claim, and 
must be treated as such by the community. Ac- 
cordingly it is presumed under such circumstances 
that the debts have been paid and the land duly con- 
veyed : and no evidence of a different state of facts 
will be received. 



XXVI. Omnia prcesumuntar contra spoli- 
atorem, — If a man by his own wrongful 
act withhold the evidence by which the 
nature of his case would be manifested, 
every presumption to his disadvantage 
will be adopted.* 

In Armory v. Delamirie^ the plaintiff, a boy, had 
found a jewel, which he gave for inspection to the de- 
fendant, a jeweller : and in trover for it, it was held, that 
unless the defendant produced it, the jury must presume 
it to be of the first water. But this presumption only 



» 14 & 15Vict.c. 99, 8. 14. 

« Doe d, Oldham v. Walley, 8 B. & C. 22. 

* Nepean t. Doe, 2 Sm. L. C. 396, note. 

* 1 Sm. L. C. 153, note to Armory v. Delamirie, 
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arises where there is a suspicion of fraud. And 
where the deficiency of evidence arises from negli- 
gence, the party who is accountable for it cannot be 
benefited by it. Thus, where a liquor merchant sued 
for goods sold and delivered, and the only evidence 
was that some hampers of full bottles had been 
delivered to the defendant, but there was no evidence 
of the contents of the bottles ; Lord EUenborough 
told the jury to presume that the bottles were filled 
with the cheapest liquor in which the plaintiff dealt.* 
But if a devisee under a first will destroy a subsequent 
will, it will be presumed as against him that the first 
will has been revoked.^ The refusal, however, to 
produce documents on notice, is not ground for any 
inference as to their contents.^ 

XXVII. Deeds and wills which have been 
executed thirty years, are presumed to 
have been correctly executed. 

This rule is not confined to deeds and wills, but 
extends to letters and other written documents coming 
from the proper custody. It is founded on the 
antiquity of the instrument, and the great difficulty, 
and impossibility of proving the handwriting of the 
party after such a lapse of time.* 

XXVIII. The law presumes in favour of 
the continuance of life. 

Where the issue is upon the life or death of a person 
who has been once shown to be living, the proof of the 
fact lies on the party who asserts the death, for the 
presumption is that the person continues alive until the 



1 Cltmnes t. Pezzey^ 1 Camp. 8. 

* Harwood v. Goodright, Cowp. 86, per Lord Mansfield. 
' Cooper V. Gibson^ 3 Camp. 363. 

* Wyn V. TynohiU, 4 B. & Aid. 877. 
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contrarj be shown.^ Bat where it is proved that the 
person has not been heard of for seven years, a 
presumption arises that he is dead. This presumption 
relates only to the fact of death ; and the time of 
death whenever it is material, must be a subject of 
distinct proo^ for the court will not presume the 
continuance of life 4ip to the end, or to any precise 
point of the seven years.* 

Where several persons have perished in the same 
calamity, the presumption is said to be in favour of 
the survival of the stronger party.* But this doctrine 
has caused much controversy j and in a late case where 
it appeared that a husband, a wife, and their two 
children were washed off from the deck of a ship by 
the same wave and drowned ; the Master of the Rolls 
held that in the absence of further evidence it must be 
presumed that all died at the same moment.^ 

By the law of marine insurance, if a vessel has 
sailed, and no tidings of her have been received within 
a reasonable time, she shall be presumed to have 
foundered at sea.* And if a ship, shortly after sailing, 
shall, without visible or adequate cause, become leaky 
or otherwise incapable of performing the voyage insured, 
she shall be presumed to have been iinseaworthy at the 
commencement of the risk.® But this last rule does 
not appear to be quite established.'^ 

Where goods have been lost or damaged while in the 
custody of a bailee or his servants, it is presumed that 
the loss or damage arises from his negligence. This 
presumption appears to arise as much in the case of a 
gratuitous bailee as in that of a bailee for valuable 
consideration ; but the liability will be limited by the 
rules laid down in Coggs v. Bernard,^ 



1 Wibon T. Hodge, 2 East, 313. 
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Partners are presamed to have authority to bind 
their co-partners in all matters relating to the partner- 
ship, but not in matters unconnected with it.^ 

Finally, a large class of legal presumptions is con- 
tained in the technical and abstruse doctrine of 
estoppel. 

" The law of estoppel is not so unjust or absurd as it 
has been too much the custom to represent. The prin- 
ciple is, that where a man has entered into a solemn 
engagement by deed under his hand and seal, he shall 
not be permitted to deny any matter which he has so 
asserted." 2 The presumption is, that that is true 
which the deliberate act or statement of the party 
estopped has affirmed. But this presumption arises 
also from parol admission,^ and extends to all who are 
identified in interest with the estopped party.* 

It is held that parties to deeds are concluded by 
recitals as to specific facts. In Bowman v. Taylor^ 
Lord Denman said, " As to the doctrine laid down in 
Go. Litt. 352 b., that a recital doth not conclude because 
it is in direct affirmation, the authority of Lord Coke 
is a very great one ; but still, if a party has, by his deed, 
recited a specific fact, though introduced by * whereas,* 
it seems to me impossible to say that he shall not be 
bound by his own assertion so made under seal." 

XXIX. A tenant cannot dispute his land- 
lord's title. 

" The security of landlords would be infinitely 
endangered if such a proceeding were allowed."^ But, 
although a tenant cannot be permitted to prove that his 



1 Sandiktnds t. Marsh, 2 B. & Aid. 673; Baks y. Wesiwood, 2 
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landlord never had any title, he may show that his title 
has expired.^ 

It is presumed that if a tenant show a receipt for 
rent, all previous rent has been paid by him to the 
landlord.^ A mortgagor in possession is presumed to 
have authority to distrain as the bailiff of the mort- 
gagee.3 

The above are examples of the principal presump- 
tions of law which arise when a particular state of 
facts has been established. But an exhaustive treat- 
ment of the subject is beyond the limits of this work. 

It has been remarked, that it is not very easy to 
distinguish those presumptiona which are binding on 
a jury from those which they are at liberty to disregard 
and to negative by their verdict, even when not 
rebutted.* It is also difficult to draw the precise line 
between conclusive and disputable presumptions ; 
between those which operate in the nature of estoppel, 
and those which are merely prima facie and rebuttable 
in character. The solution of the difficulty will be 
found in a clear comprehension of the law of estoppel. 
In Jayne v. Priced Heath, J. said, "Nothing can be 
clearer than this : a presumption may he rebutted by 
a contrary and stronger presumption;^* and it was 
decided in that case, that although proof of possession 
of land and permanency of rents is prima facie evidence 
of a seisin in fee, yet proof of forty years' subsequent 
possession by a daughter, while a son and heir lived 
near and knew the fact, is much stronger evidence that 
the first possessor had only a particular estate. 
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CHAPTER V. 

ON EVIDENCE IN MATTERS OF OPINION. 

SiNCB it is the province of the judge or of the jury, 
according to the principles of presumptive evidence, 
to draw all inferences from facts, it follows that, — , 

XXX. A witness must only state /acfe: and 
his mere personal opinion is not evi- 
dence. 

The object of this rule is to keep the witness, as 
much as possible, from trespassing on the functions of 
either judge or jury ; and it is relaxed as often as an 
opinion of a witness can be regarded in the nature of a 
presumptive fact. Thus in cases of insanity a medical 
witness cannot be asked whether he considers that the 
patient was insane, for that is the issue for the court 
and jury ; but he maybe asked whether certain symp- 
toms are indications of insanity, and the answers are 
evidence for the guidance of the court and jury.^ 

In the leading case of Carter v. Boehm^ it was a 
question whether a policy of insurance was vitiated by 
the concealment of facts which had not been commu- 
nicated to the underwriters. A broker gave evidence 
of the materiality of the facts, and stated his opinion, 
that if they had been disclosed the policy would not 
have been underwritten ; but the court held his state- 
ment to be inadmissible. Lord Mansfield said : " Great 
stress was laid upon the opinion of the broker ; but we 
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all think the jury ought not to pay the least regard to 
it. It is mere opinion, which is not evidence ; it is 
Opinion after an event ; it is opinion without the least 
foundation from any previous precedent or usage ; it 
is an opinion which, if rightly formed, could be drawn 
only from the same premises from which the court and 
jury were to determine the cause, and, therefore, it is 
improper and irrelevant in the mouth of a witness." 

This judgment of Lord Mansfield contains the princi- 
ples on which mere opinion is not received as evidence. 
But it is right to state that his view of the law, as to 
this particular case, has been much controverted ; and 
that it has been considered by other learned authorities,^ 
to come within the exceptions to the rule which is now 
to be stated ; for it is held that — 

XXXI. The opinions of skilled or scientific 
witnesses are admissible evidence to 
elucidate matters which are of a strictly 
professional or scientific character. 

In Campbell v. Richards,^ Lord Denman, C. J., 
said, — 

** Witnesses conversant in a particular trade may be 
allowed to speak to a prevailing practice in that trade ; 
scientific persons may give their opinions on matters of 
science ; but witnesses are not receivable to state their 
views on matters of legal or moral obligation, nor on 
the manner in which others would probably be influ- 
enced if the parties had acted in one way rather than 
another. Li the great case of Carter v. Boehm, a 
broker, who was called as a witness for the plaintiff, 
stated on cross-examination, that in his opinion certain 
letters ought to have been disclosed, and that if they 
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had, the policy would not have been underwritten. The 
jury, however found, against the witness's opinion, a 
verdict for the plaintiff. When his opinion was pressed, 
as a ground for a new trial. Lord Mansfield, in the 
name of the whole court, declared that the jury ought 
not to pay the least regard to it, because it was mere 
opinion and not evidence. The same doctrine is laid 
down in a case of Durrell v. Bederley^ by Gibbs. C. J., 
though he received the evidence on great pressure. 
He said, *The opinion of the underwriters on the 
materiality of facts and the effect they would have had 
upon the premium, is not admissible in evidence.' 
Lord Mansfield and Lord Kenyon discountenanced this 
evidence of opinion, and I think it ought not to be 
received. It is the province of a jury and not of 
individual underwriters to decide that facts ought to be 
communicated. Jt is not a question of science in which 
scientific men will mostly think alike, but a question of 
opinion, liable to be governed by fancy, and in which 
the diversity might be endless. Such evidence leads 
to nothing satisfactory and ought to be rejected." 

It will appear from this judgment that the two rules, 
as stated above, are recognised and acted on univer- 
sally ; and that the only practical difficulty in applying 
them, exists in the question as to what is and what is 
not a subject of scientific inquiry. The inclination of 
modern authorities appears to be to enlarge the defini- 
tion ; and it is probable that if Carter v. Boehm, and 
Campbell v. Rickards were to be decided again, it 
would be held that the nature of mercantile traffic, 
and the principles of insurance in particular, are suffi- 
ciently recondite to entitle them to the privilege 
which was disallowed in those cases.* And in GrevUle 
v. Chapman,^ which was an action for libel ansing out 
of a racehorse transaction, it was held by Lord Denman 
himself, that a member of the jockey-club might be 
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asked as a witness, whether he did not consider a cer- 
tain course of conduct to be dishonourable. 

Ancient writings may be proved bj a skilled witness 
to whom they have been submitted for examination as 
to their authenticity. ^ And by the 17 & 18 Vict. c. 125, 
8. 27, comparison of a disputed writing with any writ- 
ing proved to the satisfaction of the jud^e to be genuine, 
shall be permitted to be made by witnesses, and such 
writings and the evidence of witnesses respecting the 
same may be submitted to the court and jury, as 
evidence of the genuineness or otherwise of the writings 
in dispute. 



Roe d, Brune 7. RawUnSf 7 East, 279. 



CHAPTER VI. 

ON EVIDENCE IN MATTERS OF PROFESSIONAL 
CONFIDENCE AND PUBLIC INTEREST. 

Hitherto we have been considering chiefly the 
principles by which evidence is admitted in courts of 
justice. We are now to consider, 1st, the principles by 
which certain classes of evidence are excluded; and 
2nd, the principles by which certain real, or apparent 
exceptions to these rules of exclusion, are re-admitted 
in evidence. 

It is not the object of this work to intrude on the 
province of jurisprudence, nor to confound the ideas of 
law as it is, and law as it ought to be. In no science 
is it more expedient and necessary to draw, as distinctly 
as possible, the line which divides the actual from the 
desirable. But since the law of evidence to-day is 
not the law of evidence as it existed ten, or even five 
years since ; and since every session of Parliament, 
during the last four years, has produced some altera- 
tion in its rules :• it may be well to state, at this point, 
the apparent principle of recent and future modifi- 
cations. 

It was a principle of the common law that large clasees 
of evidence were wholly without the elements of truth 
and safe guidance. As such, they were withdrawn 
entirely from the consideration of juries. Hence, in 
the course of centuries, the basis of legal evidence had 
widened to one of rigid and irrational exclusion. The 
contingency, or probability of deception from certain 
sources of evidence, had made our courts lose sight 
entirely of the contingency or probability of truth 
flowing firom the same sources. To distinguish 
good from evil, to adopt the one and reject the other, 
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were faculties and abilities which juries were not 
presumed to possess ; although, inconsistently enough, ' 
they were presumed to possess the diagnostic power of 
pronouncing on the relative value of conflicting 
evidence, and of drawing inferences which required 
consummate practical knowledge of inductive logic. 

It has been, and will probably long continue to be, the 
object of the Legislature to lessen and gradually remove 
these anomalies of the old law. The ancient law of 
exclusion in matters of evidence has been abridged 
about half within the last ten years, and the new law 
is founded entirely on the principle of admission. It 
is the tendency of the age to permit and to require 
every description of evidence, from which information 
may possibly be derived, to be produced and submitted 
to courts and juries, however contaminated, or doubt- 
ful, or remote its source may appear to be. It is still as 
much as ever an inviolable principle that no man shall 
be unfairly prejudiced by his own statements, or the 
careless language of others; but the great object of 
courts in modern times is to accumulate as much 
miscellaneous evidence as possible on every issue, and 
to leave the question of credibility — the privilege and 
the duty of distinguishing the gradations of value — to 
the keen and enlightened intelligence of a court or 
jury of practical men. 

Except when some positive rule intervenes, a witness 
may be asked, and will be compelled to answer, any 
question that may be put to him. It seems also to be 
understood now, that a witness may be asked any 
question ; but there are many questions which he will 
not be compellable, and some which he will not be 
permitted, to answer. So in documentary evidence 
every writing is admissible, except when it is excluded 
by a similar principle of law. 

But there are still many kinds of evidence which, 
from principles of public policy, are altogether excluded 
from the consideration of courts and juries i thus it is 
a rule that — 
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XXXII. Counsel, solicitors, and attorneys 
cannot be compelled to disclose com- 
munications whicli have been made to 
them in professional confidence by their 
clients.^ 

When the relation of attorney and client, or of 
counsel and client, has been established, then this rule 
operates ; and neither the attorney nor counsel can be 
compelled or permitted,^ without the consent of the 
client, to make any disclosure or admission which may 
be fairly presumed to have been communicated by the 
client, with reference to the matter in issue, under an 
implied promise of secrecy. 

When an attorney holds a document for his client, he 
cannot, against the will of his client, be compelled to 
produce it by a person who has an equal interest in it 
with his client.^ But an attorney may be asked 
whether he has papers of his client in court; and if by 
his answer, which is compulsory, he admit the fact, 
secondary evidence of their contents may be given if 
the originals are not produced.* But if an attorney be 
subpoenaed to produce a document which he holds for a 
client, he may, in his discretion, refuse to produce it, 
and to answer any question as to its contents ; and the 
judge ought not to examine it to ascertain whether 
it ought to be withheld.^ 

In a recent case® an attorney had been subpoenaed to 
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prodace ft deed whidi, at the trial, he refused to pro* 
duce by the express instruction of his client. The 
party by whom he was subpoenaed then called another 
witness to give secondary evidence of the deed, by 
means of a copy. The second witness stated that he 
had a copy of a deed, but that he did not know whether 
it was a copy of the deed in question unless he was 
suffered to look at the deed. It was then suggested 
that he should be allowed to look at the names of the 
parcels and the parties to the deed, in order to identify 
it. The first witness still objected, and it was also 
contended on the opposite side, that the fij^st witness's 
client ought to have been called to show that he had 
given the prohibition, and that all sources of primary 
evidence had been exhausted. The judge, however, 
ordered that the second witness should be allowed to 
look at the indorsement of the deed : and when the 
latter had thus identified it, the judge received the copy 
as secondary evidence. An application for a new trial 
was made, on the ground that this evidence was impro- 
perly admitted; but the court upheld the ruling of 
the Nisi Prius judge on both points. Coleridge, J., 
said : — 

^' It is said that secondary evidence of the deed is not 
admissible, because all was not done to exhaust the 
means of obtaining primary evidence ; the facts being 
that the defendant being desirous of the production of 
the deed in evidence, the attorney of the party interested 
!was served with a sttbpcena duces iecum, and was 
present at the trial with the deed, and on being called 
on to produce the deed, he stated that it was the title 
deed of his client, and that he had received instructions 
from his client not to produce it. It is admitted that, 
where an original instrument is properly withheld on 
the ground of privilege, secondary evidence of the 
contents of the instrument is receivable; but here it is 
said, that the privilege, though properly put forward by 
the attorney, might have been waived by the client if 
he had been in Court, and therefore this cannot be 
considered as an instrument properly withheld on the 
[e.v.] q 



62 LLVr OF ETIDENOE. 

grotmd of privilege, because no steps had been taken 
to procure the attendance of the client at the trial. 
Now, questions of this sort are, after all, resolvable into 
what is reasonable with reference to the circumstances 
of the particular case. The true ground is, whether it 
was reasonable for the party to go further under the 
particular circumstances of the case ; and I think it was 
not reasonable to require the party to go further. 
There was distinct evidence of the privilege being 
insisted upon by the client. In addition to the refusal 
by the attorney, he had received express instructions 
from his client not to produce the deed, which took 
away all discretion on the part of the attorney ; and this 
was the state of things at the time when the privilege 
was clainied. The judge was right in assuming that 
the client remained of the same mind, and that there 
was nothing to alter that state of tilings. I think, 
therefore, enough was done to let in secondary evidence. 
Then, the second objection is, that the judge im- 
properly overruled the privilege in the next step in the 
cause. There being some doubt, when the next witness 
was called, whether the draft which the witness was 
speaking of was a draft of the deed in question, the 
judge, in order to ascertain that, compelled the attorney 
to produce the document for the purpose of identifi- 
cation. It was contended that it was a breach of privilege 
to produce the deed in evidence for any purpose what- 
ever. But whether it is a breach of the privilege or 
not, must depend upon the circumstances of each case.. 
I quite agree that sometimes, as in Brand v. Akermanj 
the process of identification will require a disclosure of 
the contents of the deed ; and, if so, I think the inquiry 
must stop. But here I do not see that anything was 
done that had the effect of disclosing the contents of the 
deed, or violating any of the secrets which the attorney 
had intrasted to him by his client. The indorsement 
might disclose that the deed was an assignment ,* but of 
what property, and whether it was of the legal or 
equitable estate, it would not disclose. I think, there- 
fore, the learned judge was right." 
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It was left doubtful in this case whether the im- 
proper admission or rejection of this kind of evidence 
is ground for a new trial. The Court of Queen's Bench 
had previously decided this question in the negative ;^ 
and the Court of Common Pleas, in the affirmative.' 

The rule of professional confidence is held to extend 
to all cases in which the attorney or counsel has been 
confided in as such^ but not to cases where the con- 
fidence was given before the relation was formed ; or 
after it has ceased. In Gainsford v. Gramnar^^ Lord 
Ellenborough said : — *' I fully accede to the doctrine 
laid down in Cobden v. Kendrick, and Wilson y. Bastall^ 
which is no more than this, that a communication by 
the party to the witness, whether prior or subsequent 
to the relation of client and attorney subsisting between 
them, is not privileged. But this relation may be 
formed before the commencement of any suit. The 
attorney may be retained and confided in as such in 
contemplation of a suit ; and shall it be said that he 
is bound to disclose whatever has been revealed to 
him previous to the suing out of, or the service of the 
writ?"^ The privilege is also held to extend to the 
clerks of attorneys and barristers to whom communica- 
tions have been made as such ;^ but not to cas^s where 
the communication has been made to the attorney,^ or 
his clerk,^ while they have not been acting in their 
professional character. And a person who is not an 
attorney, in whom confidence has been placed under a 
mistaken idea that he is an attorney, will be com- 
pelled to disclose the communication.^ 

The privilege also extends to all knowledge obtained 



^ Martton ▼. Doumet, 1 A. & £. 31. 

s Doe d. PeierY, Watkinif 3 Bing. N. C. 421. 

• 2 Gamp. 10. 

« See also Lord Tenterden, Clark ▼. Clark, 1 M. & R. 5. 

• Ta^br Y, ForgUr, 2 C,&F.l9b; FooUy. Bayne^K &U. 165. 

• R, Y, Brewer, 6 C. & P. 363. 

' Doe d. PrUckard v. Jauney^ 8 G. & P. 99. 

• Fountain y. Young, 6 Esp. 113. 

Gt 2 



64 LAW OF EYIDENCE. 

by the attorney which he would not have obtained, if 
he had not been consulted professionally by his client.' 
Thus in an action by the payee of a promissory note 
against the maker, it appeared that the plaintiff had 
acted as attorney to the defendant, and while holding 
that capacity, had obtained documentary evidence from 
the defendant, which he stated was wanted to assist her 
in preparing a case for counsel; and> on this he relied to 
take the note out of the Statute of Limitations. It was 
held that the evidence was inadmissible for the plaintiff, 
Piatt, B., observing that it would never have been 
in the hands of the attorney, except for the pur- 
pose of his preparing a case for counsel ; and 
Martin, B., added : — " The client njight be in error in 
thinking the communication necessary to be laid 
before counsel, but if she communicated it bonafide^ 
considering it necessary, the communication was privi- 
leged and could not be divulged."^ 

But where a^ communication between an attorney 
and his client appears to be of an irrelevant unprofes- 
sional character, the attorney will be compelled to 
disclose it. Thus, an attorney will be compelled to 
state what his client has said to him on a matter in 
which the latter was not asking for legal advice, but 
only for information as to a matter of fact, even though 
that fact involved a question of law. Thus, in 
BramweH v. LucaSf an action by assignees,^ to prove 
an act of bankruptcy, it was held that the solicitor to 
the bankrupt is not privileged from saying, whether 
his client had asked his opinion, whether he (the 
client) could attend a meeting of his creditors without 
danger of being arrested. The court held that the 
communication was not privileged, and Lord Tenterden, 
C. J., said : — " A question for legal advice may come 
vnthin the description of a confidential communication, 
because it is part of the attorney's duty, as attorney, to 

1 Phill. 131. 
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give legal advice ; but a question for information (u to 
matter of fact, as to a communication the attorney has 
made to others, where the conmiunication might have 
been made by any other person as well as the 
attorney, and where the character or office of attorney 
has not been called into action, has never been held 
within the protection, and is not within the principle 
upon which the privilege is founded. Was then this 
a question for legal advice put to Mr. Scott in his 
character of attorney, or was it not a question for 
information as to mcttter of /act, in which the professional 
character of Mr. Scott as attorney was not consideredt 
It can hardly be supposed that a man could ask, as a 
matter of lawy whether he would be free from arrest 
whilst attending a voluntary meeting of creditors : but 
he might well ask, as a matter of f act, whether any 
arrangement had been made with the creditors to 
prevent an arrest." 

It will be observed that this case shows a tendency 
to confine the rule of privileged communications within 
a strict limit ; as, with great deference to the learned 
judge, it may be submitted that the question put by the 
bankrupt to his attorney seems to be rather one of 
law than of fact ; and is precisely that sort of legal 
question which ignorant clients put constantly to their 
attorneys. But as the case was between third parties, 
perhaps a greater latitude may be presumed to have 
been allowed on thafaccount.^ But when a statement 
has been made by either plaintiff or defendant, in the 
presence of the attorney of either party, the attorney 
may be called to prove it.^ 

The rule of privileged communications has been 
confined strictly by the English law to the cases which 
have been mentioned. It does not extend to com- 
munications made confidentially to stewards,^ medical 
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roen,^ or clergymen.^ But the judges have shown an 
indisposition to receive communications which have 
heen made to clergymen as such. Best, C. J., is 
reported to have said that he would never compel a 
clergyman, if he ohjected, to disclose such commnnica* 
tions;^ and in a late case/ where a woman was indicted 
for the murder of her child, Alderson, B., objected to 
hear the chaplain of the prison as a witness to conversa- 
tions which he had had with the prisoner in his 
spiritual capacity. The learned judge said : ^' I 
think these conversations ought not to be given in 
evidence. The principle upon which an attorney is 
prevented from divulging what passes with his client, 
is because without an unfettered means of communica- 
tion the client would not have proper legal assistance. 
The same principle applies to a person, deprived of 
whose advice the prisoner would not have proper 
spiritual assistance. I do not lay this down as an 
absolute rule, but I think such evidence ought not to 
be given," Bodkin (for the prosecution), said that 
after such an intimation, he should not tender the 
evidence. 



Sect. 2. On Evidence Excluded on grounds of Public 
Interest 

XXXIII. A witness cannot be compelled, 
and will not be allowed to state facts, 
the disclosure of which may be pre- 
judicial to any public interest. 

On Hardy's trial for high treason,* a witness for 
the crown was asked on cross-examination by Mr. 

1 DuchesB ofKingstoris easBy 20 How. St. Tr. 613 ; R, ▼. Gibbous, 1 
G & P 97 
*« Broad y. Pitt, M. & M. 233. » Ibid. 
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Erskine, whether the person to whom he had com- 
municated a report of the proceedings of the society to 
which the prisoner belonged, was a magistrate of any 
species or description, from a justice of peace to a 
secretary of state. It was held by Eyre, C. J., that he 
might say whether the communication was made to a 
magistrate or not. The witness said, '' It was not to a 
magistrate." Mr. Erskine then asked, '^ Then to whom 
was it ? " The Attorney-General objected to the 
question. Eyre, C. J., said: " It is perfectly right that 
fdl opportunities should be given to discuss the truth of 
the evidence given against the prisoner ; but there, is 
a rule which has universally obtained, on account of its 
importance to the public for the detection of crimes, 
that those persons who are the channels by means of 
which that detection is made, should not be unneced- 
sarily disclosed ; if it can be made appear that really 
and truly it is necessary for the investigation of the 
truth of the case, that the name of the person should be 
disclosed, I should be very unwilling to stop it ; but it 
does not appear to me that it is within the ordinary 
course to do it, or that there is any necessity for it m 
this parficuktr caser The point was subsequently 
discussed before the other judges, and the majority 
concurred with Eyre, C. J., who thus laid down the 
rule:^ ^My apprehension is, that among those 
questions which are not permitted to be asked, are all 
those questions which lead to the discovery of the 
channd by which the disclosure was made to the 
officers of justice ; that it is upon the general principle 
of the convenience of public justice, that they are not 
to be disclosed ; that all persons in that situation are 
protected from the discovery; and that, if it is objected 
to, it is no more competent for the defendant to ask 
who the person was that advised him to make the dis- 
closure, than it is to whom he made the disclosure in 
consequence of the advice — than it is to ask any other 
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question respecting the channel of communiccUiony or 
cdl that was done under it" 

It was held by Lord Ellenborough,i that a member 
of Parliament or the speaker may be called on to give 
evidence of the fact of a member of Parliament having 
taken part or spoken on a particular debate ; but that 
he cannot be asked what he then delivered in the 
course of the debate. It has also been held, that com- 
munications in official correspondence relating to 
matters of state cannot be produced as evidence in an 
action against a person holding an office for an 
inquiry charged to have been done in the exercise of 
the power given to him as such officer ; not only 
because such communications are confidential, but 
because their disclosure might betray secrets of state 
policy.^ So it has been held that communications 
between a governor of a province and his attorney- 
general are privileged.* 

But the courts have occasionally shown a disposition 
to limit the rule. Thus in an ^ action for a penalty for 
acting as a parish committee-man, being at the same 
time a collector of the property tax : a clerk to the 
commissioners of the property tax was called, and 
directed to produce his books, to prove the defendant's 
appointment. The witness refused, on the ground 
that he had been sworn, on his own appointment, not to 
disclose anything he should hear in that capacity 
respecting the property tax, except with the consent of 
the commissioners, or by force of an act of Parliament. 
But Lord Ellenborough said : — '* I clearly think the 
oath contains' an implied exception of the evidence to 
be given in a court of justice, in obedience to a writ 
of subpoena. The witness must produce the book, and 
answer all questions respecting the collection of the 
tax, as if no such oath had been administered to him.'' 
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It appears also that a grand juror maj be compelled, 
either in civil or criminal cases, to disclose what has 
passed before a grand jury. ^ 

Sect. 3. — Evidence excltided on ground of indecency. 

Evidence may be excladed oq the ground of 
indecency. But this rule only holds in civil cases. 
Thus it is an established rule that parties shall not be 
permitted af\er marriage to say that they have had no 
connection.^ And Gibbs, C. J., refused to try an 
action on a wager, whether an unmarried woman had 
had a child.^ But although a wife cannot prove non- 
access in order to bastardize her issue; yet it appears 
that, if that fact is proved by other evidence, she may 
be examined as to collateral facts, such as the name of 
an adulterer, or the time of a birth.^ In criminal 
cases no objection can be taken to evidence on the 
ground of indecency ; and in civil cases the rule is 
restricted to such as involve considerations of domestic 
morality; or cases in which the admission of such 
evidence would only tend to encourage the shamelese 
or morbid outrage of conventional propriety. 



1 Sykes t. Dw^baty 2 Selw. N. P. 1059 ; 4 Bl. Comm. 126, Dote by 
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CHAPTER Vn. 

ON HEARSAY EVIDENCE. 



EvTOENCE is said to be hearsay when it purports to 
be the oral or writteri statement of a witness who is 
not produced in court. It is a general rule that :— 

XXXIV. Hearsay Evidence is inadmissible. 

The ground for its rejection lies in the fundamental 
principle that evidence has no claim to credibility 
unless it is given on oath, and unless the party to be 
affected by it has an opportunity of cross-examining 
the witness. The distinction between direct and hear- 
say evidence is of the widest possible kind, when they 
are considered as elements of, and guides to, moral cer- 
tainty. When a witness states something which he 
himself has either seen or heard directly affecting the 
parties to a proceeding, such a statement contains 
clearly the requisite principles of presumptive truth. 
But when he states something which he has heard 
from a third party, who is not present in court, the 
statement affords no satisfactory or reasonable informa- 
tion. A multitude of probable contingencies annihilate 
its value. Thus, it is not improbable that the witness 
may have misunderstood or imperfectly remembered 
the words of the third party ; or that the latter may 
have spoken hastily, inaccurately, pr even falsely. It 
would be unjust and unreasonable that either Hfe or 
property should be placed in jeopardy by the vague 
and commonly prejudiced and exaggerated language 
of d ally life ; and therefore a witness is always stopped 



i 



ON HEASSAT EYIDBNCB. 71 

when lie is about to state something which he knows, 
not ^m the personal cognizance of his own senses, but 
merely from the accounts of a person who is not in 
court. 

In the Berkeley Peerage Case,^ it was said by 
Mansfield, C. J. : — ** By the general rule of law, 
nothing that is said by any person can be used as 
evidence between contending parties, unless it is 
delivered upon oath in the presence of those parties. . . 
Some inconvenience no doubt arises from such rigour. 
If material witnesses happen to die before the trial, the 
person whose cause they would have established, may 
&il in the suit. But although all the bishops* on the 
bench should be ready to swear to what they heard 
those witnesses declare, and add their own implicit 
belief of the truth of the declarations, the evidence 
would not be received. Upon this subject, the laws 
of other countries are quite different : >they admit 
evidence of hearsay without scruple. There is not an 
appeal from the neighbouring kingdom of Scotland, in 
which you yqJI not find a great deal of hearsay 
evidence upon every fact brought into dispute. But 
the difierent rules which prevail there and with us, 
seem to me to have a reasonable foundation in the 
difierent manner in which justice is administered in 
the two countries. In Scotland and most of the con- 
tinental states, the judges determine upon the &cts in 
dispute as well as upon the law ; and Ihey think there 
is no danger in their listening to evidence of hearsay, 
because when they come to consider of their judgment 
on the merits of the case, they can trust themselves 
entirely to disregard the hearsay evidence, or to give 
it any little weight which it may seem to deserve. But 
in England, where the jury are the sole judges of the 
&ct, hearsay evidence is properly excluded, because no 
man can tell what efiect it might have upon their 
minds." 
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The general doctrine is illustrated in Spargo v. 
Brown,^ That was an action for excessive distress; 
and the question was, whether the plaintiff was tenant 
to the defendant Hugh Brown, or to his brother John 
Brown. The plaintiff had paid rent to John ; but the 
defendant, to show that the money had been paid to 
John as his, the defendant's, agent, offered in evidence 
accounts tendered to him by John Brown, in which 
John described himself as the agent of the defendant. 
It was objected that John Brown, not being dead, 
dught to have been called as a witness. The judge 
rejected the evidence on this ground, and the court 
above upheld his ruling. Littledale, J., said : — " The 
general rule is, that where a person is living, and can 
be called as a witness, his declaration, made at another 
time, cannot be received in evidence:'* and Bayley, J. : — 
'' The general rule is that every material ^t must 
be proved on oath. There is an exception to that rule, 
viz., that the declarations of a party to the record, or 
of one identified in interest with him, are, as against 
such party, admissible in evidence. But, generally 
speakmg, mere declarations not upon oath are not 
evidence. The acts of a party may be evidence. But 
here the defendant merely produced a paper in the 
handwriting of John Brovm, without showing that he 
was identified with the plaintiff." So, in ejectment, 
the dying declaration of a servant of the person last 
seized, through whom the lessor of the plaintiff claimed, 
was held inadmissible to prove pedigree.* 

But the rule that hearsay evidence is inadmissible is 
subject to many exceptions, which will be treated 
consecutively in the present and subsequent chapters. 

1. It is stated that although hearsay evidence is not 
received as direct evidence, yet it may be admitted in 
corroboration of a witness's testimony to show that he 
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affirmed the same thing before on other occasions.* 
And what a dead witness has sworn on a former trial, 
between the same parties, is evidence in the cause, and 
may be either read from the judge's notes, or proved upon 
oadi by the notes or recollection of any person who 
heard it.^ But generally evidence of the declaration of 
a man since dead, as to a fact done by himself, is not 
admissible.^ But when a will is disputed on the ground 
of fraud, the declarations of the testator are admissible.^ 
In Wright v. Doe dem, Tatham^^ the judges in the 
Exchequer Chamber held, in an issue of devisavit vel 
nan, that letters written to the testator by different persons 
. since deceased, and who had been weU acquainted with 
the testator could not be received in evidence on a ques- 
tion of sanity. The court held that the letters were 
not receivable as mere declarations of deceased witnesses, 
or as proof of treatment ; bat, assuming that the letters 
were connected with any act of the testator relating to 
them by which intelligence was indicated, they were 
receivable. Parke, B., said: — "The question is, whether 
the contents of these letters are evidence of the fact to 
be prov.ed upon the issue ; that is, the actual existence 
of the qualities which the testator is in those letters, 
by implication, stated to possess ; and these letters 
may be considered, in this respect, to be on the same 
footing as if they had contained a direct positive state- 
ment that he was competent. For this purpose they 
are mere hearsay evidence^ statements of the writers, 
not on oath, of the truth of the matter in question, 
with the addition, that they have acted upoi^ the state- 
ments on the faith of their being true, by thus sending 
the letters to the testator. That the so acting cannot 
give a sufficient sanction for the truth of the statement, 
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is perfectly plain, for it is clear that if the same 
statements had been made by parol or in writing to a 
third person it would have been insufficient. Yet 
in both cases there has been an acting on the belief of 
the truth, by making the statements, or writing and 
sending a letter, to a ^ird person ; and what difference 
can it possibly make that this is an acting of the same 
nature by writing and sending the letter to the 
testator ? " 

Hearsay evidence is admitted in many cases where 
it can be regarded as essentially connected with the 
res gestcBf or gist of the matter in issue. Thus in false 
imprisonment, the defendant justified on the ground 
that he had given the plaintiff in custody for forging 
a bill of exchange, which had therefore been dis- 
honoured on presentment to the drawee. A witness 
stated that he had accompanied the defendant to the 
drawee, who reftised to pay. He was then asked what 
the drawee had said at the time of the refusal. The 
question was objected to, but the court held that the 
evidence ought not to be excluded. There were peculiar 
circumstances in the case, but Tindal, C. J., said : — 
" Even if the inquiry before us had depended on the 
determination of the point, whether evidence by the 
defendant of the dishonour of the bill, and of the 
circumstances attending such dishonour, was relevant to 
the question then before the jury, it would have been 
difficult altogether to exclude such evidence on the score 
of its irrelevancy." ^ 

To priwe an act of bankruptcy by the bankrupt begin 
ning to keep his house, it is allowable to prove that 
the bankrupt was denied to his creditors by a servant 
at his house ; but it is not enough to prove that the 
bankrupt directed that he should be denied, unless the 
direction be followed up by an actual denial.^ And in 
trover, by the assignees of a bankrupt, for goods, the 
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property of the bankrupt, letters written by him during 
his absence from home stating that he was absent to 
avoid two writs that were out against him, are admissible 
evidence for the plaintiffs of an act of bankruptcy, 
without proof that there was in &ct any writ issued, or 
any pressure of creditors. It was held in the same 
case, also, that in order to make a declaration of a 
bankrupt admissible evidence of an act of bankruptcy, 
it is not essential that the declaration and the act should 
be contemporaneous.^ 

In the above case Lord Denman concurred in a 
previous decision of Parke, B., "that it is impossible to 
tie down to time the rule as to the declarations," that 
may be made part of the res gestcB in cases of bank-^ 
ruptcy ; and his Lordship added, *' that if there be 
connecting circumstances, a declaration may, even at a 
month's interval, form part of the whole res gesUe.*^ 
But a more stringent rule seems to be followed in 
criminal cases. Thus in cases of rape, it has been the 
practice of modem judges to reject the evidence of the 
statements of a deceased or absent prosecutrix, 
although made at or immediately after the commission 
of the crime.^ But in a case of manslaughter, several 
of the judges concurred in admitting the evidence of a 
witness as to a statement made by die deceased in the 
absence of the prisoner, shortly after the accident 
through which the death ensued. Gumey, B., said: — 
"What the deceased said at the instant, as to the 
cause of the accident, i^ clearly admissible."* The 
distinction in all these cases lies in the consideration 
what is and what is not part of the original res gesUe, 
If the words are the natural accompaniment and con- 
sequence of the act, they may be stated ; but where 
the connection is remote they will be rejected. It will 
be observed, that the question of admissibility here 
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is very different from the case of dying declarations^ 
which will be considered subsequently. 

Although it is a rule at common law, that a parent 
cannot bastardize his issue ; yet in a late case, on an 
issue as to the legitimacy of the plaintiff, a witness was 
allowed to state the declaration and conduct of the, 
deceased mother, when questioned about her child's 
parentage.^ 

In Aveson v. Lord Kinnaird^^ the action was on a 
policy of insurance, secured on the life of the plain- 
tiff's wife; and the defendants offered evidence that, a 
few days after it was made, the deceased, who had 
previously represented herself to the defendants as 
being in good health, had given a totally different 
account of her health to a witness. It was held that 
the witness might relate her conversation with the 
deceased ; and that the statements of the latter, as so 
related, are evidence in the same way as the answers 
of patients to the inquiries of their medical attendants 
are evidence as to their state of health. 

In actions for adultery, what the husband and wife say 
to each other, or letters written by either party to the 
other, when there is no ground to suspect collusion, are 
admissible evidence to show the terms on which they 
lived.' 

Hearsay evidence, or general reputation, is always re- 
ceived as evidence of character. And in trespass for 
destroying a picture, when the plea was not guilty, 
and the defence, that the picture was a Hbel on the 
defendant's sister and brother-in-law, and that he had 
therefore destroyed it. Lord Ellenborough held, " that 
the declarations of the spectators while they looked at 
the picture in the exhibition room were evidence to 
show that the figures portrayed were meant to repre- 
sent the defendant's sister and brother-in-law."* 
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Wtere either of the parties to the record appears to 
be merely a trustee for a third party, his declaration or 
admissions may yet be given in evidence to defeat 
the claim of such third party. ^ So, in an action against 
a sheriff for a &lse return, the statements of his deputy 
to the plaintiff's attorney, as to the cause of the 
omission to make an arrest, have been held to be 
evidence against the defendant.^ 

Where several persons are proved to be engaged in 
one general conspiracy, all the transactions of that 
conspiracy by the different parties may and ought to be 
given in eviHence; and it is enough if the party accused 
can be proved to be privy to the general conspiracy; 
for if that is proved, everything that is done by the 
different parties concerned in it must also be imputed 
to him as a part of the transaction of that conspiracy.' 
Thus, in Hardy's trial for high treason, letters written 
by one conspirator to another, were held to be evidence 
against the prisoner after his complicity had been es- 
tablished. So, if several defendants in trespass be proved 
to be co-trespassers by other competent evidence, the 
declaration of one as to the motives and circumstances of 
the trespass, will be evidence against all who are 
proved to have combined together for the common 
object* 

The same rule holds in cases of partnership and 
agency, that the acts or parol arrangements of a partner 
or agent, made in the ordinary course of business, 
bind a co-partner or principal respectively, and may 
therefore be given in evidence for or against them.^ 
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CHAPTER Vm. 

ON HEARSAY IN MATTERS OF PUBLIC AND GENERAL 
INTEREST. 

When an issue involves a question of public or general 
interest, the rule that hearsay evidence is inadmissible 
does not apply : and generally— 

XXXV. In matters of public or general 
interest, popular reputation or opinion, 
or the declarations of deceased witnesses, 
if made, ante litem motam (i. e. before the 
litigated point has become the subject 
of controversy), and without reasonable 
suspicion of undue partiality or col- 
lusion, will be received as competent 
and credible evidence. 

The ground for its reception lies in the supposition 
that the universality and notoriety of the interests 
concerned remove the temptation and the ability to 
misrepresent, which would arise if such evidence 
were received in matters of merely private and per- 
sonal concern. Accordingly, it is always rejected 
wherever the point at issue appears to partake more of 
the nature of a private than of a public interest. 

In Wright v. Doe dem. Tatham,^ Coltman, J., said : 
— " The true line (says Buller, J., in R. v. Er%meU\ 
for courts to adhere to, is that wherever evidence not 
on oath has been repeatedly received and sanctioned 
by judicial determination, it shall be allowed; but 
beyond that, the rule that no evidence shall be admitted, 

> 7 A. & E. 360. 
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but what is on oath, shall be obserred. . . . Evidence 
of opinion is admitted in some cases without oath, as 
for instance where reputation is given in evidence to 
prove a public right. . . The principle on which I con- 
ceive the exception to rest is this, that the reputation 
can hardly exist without the concurrence of many 
parties interested to investigate the subject ; and such 
concurrence is presumptive evidence of the existence 
of an ancient right, of which, in most cases, direct 
proof can no longer be given, and ought not to be 
expected ; a restriction now generally admitted as uniting 
the exception is this, that the right claimed must be of 
a public nature affecting a considerable number of 
persons" And in the same case in the Exchequer 
Chamber,^ Alderson, B., said : — '^ The general interest 
which belongs to the subject would lead to immediate 
contradiction from others, unless the statement proved 
were true ; and the public nature of the right excludes 
the probability of individual bias, and makes the 
sanction of an oath less necessary." 

In ejectment by the lessor of the plaintiff in tail 
against the devisee in fee of a previous remainder-man, 
the question was, whether the land in dispute was part 
of the estate which had been originally devised by a 
testator between fifty and sixty years previously. Evi- 
dence of reputation had been received that the land had 
been purchased by the original testator ; but it was held 
clear by the court above, notwithstanding some special 
circumstances in the case, that the question was merely 
one of private ownership, and that the evidence should 
have been rejected.^ 

In Weeks v. Sparke,^ to trespass to the plaintiff's 
dose, the defendant pleaded a prescriptive right of 
common for his cattle, and the plaintiff replied, travers- 
ing the plea, and prescribing for a right to use the 
locus in quo for gromng com until harvest time. It 
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was held that witnesses might prove the statement of 
a deceased neighbour as to the nature of the enjoyment 
of the respective rights ; but that a foundation for its 
reception must first be laid by proof of the actual 
enjoyment of the rights. Le Blanc, J., said : — " How 
is the right to be proved 1 First, it is to be proved by 
acts of enjoyment within the period of living memory. 
And when the foundation is laid, then, inasmuch as 
there cannot be any witnesses to speak to acts of 
enjoyment beyond the time of living memory, evidence 
is to be admitted firom old persons (not any old persons, 
but persons who have been conversant with the 
neighbourhood where the waste lies, over which the 
particular right of common is claimed) of what they 
have heard other persons, of the same neighbourhood, 
who are deceased, say respecting the right. Thus &r 
it is evidence as applicable to this prescriptive right, it 
being a prescription in which others are concerned, as 
well as the person claiming it; because a right of 
common is, to a certain extent, a public right. And 
the only evidence of reputation which was received 
was that from persons connected with the district. In 
the same manner in questions of pedigree, although 
they are not of a public nature, the evidence of what 
persons connected with the &mily have been heard to 
say, is received as to the state of that £unily. In like 
manner also upon questions of boundary, though the 
evidence of perambulations may be considered to a 
certain degree as evidence of an exercise of the right, 
yet it has been usual to go further, and admit the 
evidence of what old persons who are deceased have 
been heard to say on those occasions. The rule 
generally adopted, upon questions either of prescription 
or custom, is this, that a^r a foundation is once laid 
of the right by proving acts of ownership, then the 
evidence of reputation becomes admissible, such 
evidence being confined to what old persons, who were 
in a situation to know what those rights were, have 
been heard to say concerning them." 
There was formerly considerable confiict of opinion 
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among the judges, as to the admissibility of reputation, 
and the declarations of deceased persons to prove or 
disprove a claim of prescriptive right In Morewood 
V. fVoodj^ when to trespass the defendant pleaded a 
prescriptive right, Lord Kenyon and Ashhurst, J., held 
the question to be one of a personal nature, and that 
evidence of reputation should therefore be rejected. 
But Buller, J., and Grose, J., appear to have thought 
the issue to be sufficiently of a public nature to let in 
the evidence. So traditionary reputation has been re- 
ceived as evidence of the boundaries between two 
parishes and two manors; but not of the boundaries 
between two estates.^ 

In Beg. v. Suttofiy^ the defendant was indicted for the 
non-repair of a bridge; and, to disprove her liability, 
offered a presentment of a jury in the reign of Edward 
in., by which it was found that they did not know 
who was liable to repair ; and this was held to be 
evidence of reputation for the defendant. 

Beputation has been received in support of an im- 
memorial right of common, pur cause de vicinage m 
pleaded.* In The Duke of Newcastle v. Hundred of 
Broxtowef the question was, whether Nottingham 
Castle was within the Hundred; and it was held that 
orders made at the County Sessions between 1654 and 
1660, in which the castle was described as being 
within the Hundred, were admissible, as the justices 
must be presumed to have had sufficient acquaintance 
with the subject to which their declarations related ; and 
that although contrary evidence that the castle was 
excepted from the Hundred was given from Domesday- 
Book, and an old charter of Henry VI., the judge was 
right in telling the jury to act on the evidence of a 
more modem and continuous reputation. But when the 
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question was as to the rights of the county of the City of 
Chester; as between that city and the County Palatine 
of Chester ; a decree by a Lord Treasurer and other 
persons who were not a competent tribunal, and who 
had no personal knowledge of the facts except such as 
they derived from an irregular judicial proceeding, 
was held inadmissible evidence of reputation.^ So an 
extra-judicial report by a government surveyor, ap- 
pointed by Queen Elizabeth, as to the boundaries of a 
manor has been rejected as evidence of such boundaries. 
" The surveyor," said Lord.Denman, " does not appear 
to have had any authority to institute the inquiry; 
and, stripped of this authority, he has not merely no 
right to make any kind of return, but the presumption 
that he did make it falls to the ground. The paper 
may have been written by any clerk idling in the 
office, from his own imagination, or compelled, possibly, 
by some interested pers<m in furtherance of a sinister 
object of his own."^ And, an old survey of landed 
property, taken under the directions of a former pro- 
prietor, is no evidence that he was entitled to it.^ 

In itkQ recent case of Hammond v. Broadstreet,^ in 
the Exchequer Chamber, on a question in replevin 
whether goods were taken in Norfolk or Suffolk, a 
map of Suffolk purporting to have been republished in 
1766, with corrections and additions^ by the sons of 
J. K., from a map published in 1736 by J. K., who 
then took an accurate survey of the whole country, 
was tendered to show that the locus in quo was not in 
Suffolk. It was produced by a magistrate of both 
Norfolk and Suffolk, who had purchased it twelve or 
fourteen years previously, and before any dispute as 
to the boundaries had arisen. The court rejected 
the evidence chiefly on the ground that the new editors 
did not appear to have had any personal knowledge of 
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the subject, nor to be in any way connected with the 
district, so as to make it probable that they had such 
knowledge. 

This case also illustrates the important principle that, 
before ancient documents can be received as eyidence 
of reputation, it must be proved that they have come 
from the custody of a person who is presumptively 
connected sufficiently by knowledge with the matter in 
dispute, so as to render him an authority. They must 
also bear the plaia marks of authenticity. Thus, in the 
above case it was held, that the fact of the map being 
in the possession of a county magistrate did not vouch 
for its accuracy; and that it was unlike the case of a 
deed of conveyance found in the custody of a party, 
who, if it were genuine, would be entitled to it. 

The conversations of former tenants of a manor, and 
of other persons interested in it, appear to have been 
held good evidence as to the boundaries of the manor.^ 
But a survey of a manor belonging to Oliver Cromwell, 
and taken by commissioners appointed by him, con- 
taining also a presentment by a jury that certain 
. dues were payable to the lord, was held inadmissible as 
a public document, or as reputation to prove such dues.^ 
And the case of Weeks v. Sparked and the whole 
doctrine by which personal prescriptive rights have 
been identified in a great measure with public and 
general rights have been much shaken by a late case in 
the Exchequer Chamber.* Ther^ the question in 
trespass was, as to the property in a plot of ground 
which lay between the waste of the plaintiff, and the 
estate of the defendant. The plaintiff offered evidence 
of statements made before any controversy arose, by his 
deceased tenants, who as such had exercised common- 
able rights over the waste adjoining the locus in quo; 



1 Doe d. Molesworth ▼. Leeman^ 15 L. J. 338, Q. B. 

* Dvke of Beaufort ▼. Smithy 19 L. J. 97, Ex. 

• Supra p. 78. 

« Earl o/Dunraven Y. LUweUtfn^ 19 L. J. 388, Q. B. 



84 LAW OF EVIDENCE. 

and other statements made by deceased persons, who, 
although not tenants were resident in the manor, and 
well acquainted with it. No evidence was given 
of an actual enjoyment of the right on the close by the 
tenants. Parke, £., said : — <^ If the question had been 
one in which all the inhabitants of the manor, or all 
the tenants of it or of a particular district of it, had 
been interested, reputation from any deceased inhabi- 
tant or tenant, or even deceased residents in the manor, 
would have been admissible, such residents having 
presumaUy a knowledge of such local customs : and if 
there had been a common law right for every tenant 
of the manor to have common on the wastes of a 
manor, reputation from any deceased tenant as to 
the extent of those wastes, and therefore as to any 
particular land being waste of the manor, would have 
been admissible. But, although there are some books 
which state that *• common appendant,' is of ^ common 
right ;' and that * common appendant' is the * common 
law right of every free tenant of the lord's wastes, . . , 
it is not to be understood that every tenant of a manor 
has by the common law such a right, but only that 
certain tenants have such a right, not by prescription, 
but as a right by conmion law incident to the grant . . . 
This right therefore is not a common right of all tenants, 
but belongs only to each grantee (before the statute of 
guia emptores) of arable land by virtue of his in- 
dividual grant, and is an incident thereto; and it is as 
much a peculiar right of the grantee as one derived 
by express grant or prescription. . . . We are there- 
fore of opinion that the case is precisely in the same 
situation as if evidence had been offered that there 
were many persons, tenants of the manor, who had 
separate prescriptive rights over the lord's wastes ; and 
reputation is not admissible in the case of such sepa- 
rate right, each being private, and depending on each 
separate prescription, unless the proposition can be 
supported that, because there are many such rights, 
the rights have a public character, and the evidence, 
therefore, becomes admissible. We think this position 
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cannot be maintained. . . We are of opinion, therefore, 
that the evidence of reputation offered in this case was, 
according to the well established rule in the modern 
cases, inadmissible, as it is in reality in support of a mere 
private prescription ; and the number of these private 
rights does not make them to be of a public nature." 

On an issue whether or not certain land, in a 
district repairing its own roads, was a common high- 
way ; it has been held admissible, but slight evidence 
that, before the point was litigated, the inhabitants 
held a public meeting to consider the repair of the 
way, and that several of them, since dead, signed a 
paper on the occasion, stating that the land was 
not a public highway.^ So the verdict or present- 
ment of a jury, summoned by a court of competent 
jurisdiction to determine the boundaries of two manors 
is admissible evidence of reputation, in an issue as to 
the boundary of a third manor, which is conterminous 
with one of the former.^ Some of the remarks of the 
learned judges, in this last case may appear to be at 
variance with the later case of the JEarl of Dunraven 
V. Llewellf/n. Thus, Coleridge, J., states : * On the 
question of boundary, between two owners, no doubt 
reputation is admissible.' But this observation must 
be limited by the circumstances of the case, which seem 
to have been regarded as converting an apparently 
personal question into one of a public nature. 

Since the present chapter has been in type, the 
general doctrine has been re-opened, and discussed 
elaborately in the case of Beg. v. Inhabitants of Bed' 
Jordshire? There, on an indictment against a county 
for not repairing a public bridge, the defendants pleaded 
that A. was liable to repair a portion, ratione tenur<E 
of the manor of 0. ; G. a certain other portion, ratione 
tenurcB of the manor of H. ; and T. the residue, ratione 
tenurcB of the manor of C. Evidence of reputation 



» Barraclough ▼. Johnson, 8 Ad. & EI. 99. 

< Britco ▼. Lomax, 8 Ad. & EI. 198. 

» 3 Weekly Reporter, 205 Q.B.; 24 L. T. 268, Q.B. 
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was tendered by the defendants to show that, by im- 
memorial custom, the respectiye parties mentioned in 
this plea had repaired the respective portions. The evi- 
dence was rejected at the trial, apparently on the ground 
that the interests were of a'private nature; but the court 
held that the evidence ought to have been received. 
Lord Campbell, C. J., after recognising the general 
principle, " that public reports ought not to be held 
admissible so as to affect the rights of private persons," 
proceeded to say : — " Upon the question here raised, 
all the inhabitants of the county who have property 
liable to be assessed to the county rate, have an interest 
whether this bridge was to be repaired in part by the 
owners of certain lands, ratione tenura; such persons 
would be affected by the verdict of the jury ; and then 
there are others whom it would also affect, viz., those 
who require to use the bridge, and to them it is of 
importance upon whom the liability rests to repair the 
bridge. If a prosecution arises, heavy expenses are 
sure to be incurred, and therefore such questions are 
certain to be discussed, and a true reputation is very 
likely to exist. . . . Certainly ^ the question objected to 
in this casetotiches the rights of individtials ; but then it 
also affects that of the county and the rate-payers. 
For these reasons, we think that evidence of repu- 
tation was improperly rejected." 

In questions concerning the admissibility of reputa- 
tion, distinctions have been drawn between cases in 
which a public interest, and others in which merely a 
general or local interest, is concerned. But reputation 
appears to be equally receivable to both instances, 
although its value will depend essentially on the 
vicinity of the witness to the locus in qtw, and his per- 
sonal knowledge of the surrounding circumstances. 

" In a matter in which all are concerned, reputation 
from any one appears to be receivable ; but of course 
it would be almost worthless, unless it came from 
persons who were shown to have some means of know- 
ledge, as by living in the neighbourhood."^ 

I Parke, B., Crease y. Barrett^ 1 G. M. & R. 929. 
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2. The next important restriction on the rnle under 
consideration, is contained in the principle that, 

XXXVI. The declarations of deceased per- 
sons are not admissible as reputation, 
unless they have been made ante litem 
motam^ L e. before the issue has become, 
or appeared likely to become, a subject 
of judicial controversy. 

In R, V. Cotton^^ Dampier, J. said — " The reason 
why the declarations of deceased persons [are admitted] 
upon public rights made ante litem motam^ when there 
was no existing dispute respecting them is, that these 
declarations are considered as disinterested, dispassion- 
ate, and made without any intention to serve a cause 
or mislead posterity. But the case is entirely altered 
post litem motam, when a controversy has arisen 
respecting the point to which the declarations apply. 
Declarations then made, are so likely to be produced 
by interest, prejudice, or passion, that no reliance can 
safely be placed upon them, and they would more 
frequently impose upon the understanding, than con- 
duce to the elucidation of the truth. It has, therefore, 
been wisely decided, that evidence of reputation arising 
post litem motam shall not be admitted." 

Thus, the presentment of a homage, sworn to deter- 
mine boundaries, has been rejected, because they had 
no jurisdiction, and because it amounted to a declara- 
tion j^o^^ litem motam.^ But in an action by a copyholder 
against his lord, where the question was as to the 
amount of fine payable to the latter; the incidental 
depositions of witnesses in an action by a former 
chumant against a former lord, have been admitted as 
evidence for the lord, as depositions of persons called 



1 3 Camp. 446. 

s Baud Y. Richards, 10 6. & G. 657. 
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on behalf of a person standing in pari jure with the 
plaintiff, and because the same custom was not in 
controversy.^ 

It seems to be settled that, the Us mota dates, not 
from the commencement of an action or suit ; nor even 
from the commencement of actual litigation ; but from 
the time when the question began to attract public 
attention as a controversy. " The line of distinction 
is the origin of the controversy, and not the commence- 
ment of the suit. After the controversy has originated, 
all declarations are to be excluded, whether it was or 
was not known to the witness."^ 



» Freeman v. PhUUpps, 4.M. & S. 497. 
« Per Mansfield, C. J., 4 Camp. 417. 
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that befofe 1697, Bishop Dopping collated his own 
son. It related, therefore, to a real transaction which 
took place at the time; and although it might be'said 
to have related in some degree to the see, for the 
right of collation was claimed, as of an advowson 
granted to the see ; yet it is manifest this case had been 
stated with reference to the private interests of the 
bishop in the particular avoidance, and that it was 
more reasonable to expect it to be preserved with his 
private papers, and family documents, than in the 
public registry of the diocese. But even considered 
as a document belonging to the see, it was not un- 
reasonable that it should have been found in the bishop's 
mansion house; for, upon the evidence, there is only 
one single ecclesiastical record preserved in the registry 
of the diocese of Meath, of an earlier date than 1717; 
and on the other hand, the case and grant are found in 
the same parcel with several papers relating to the see 
of Meath, and in the same room were several visita- 
tion books of the diocese and other papers relating to 
the same see." 

It appears from this case, that it is not necessary that 
the custody should be that which is strictly proper : it 
is sufficient if it be one which may be reasonably and 
naturally explained.^ But it is not sufficient to produce 
the documents without calling a witness to prove the 
custody from which they come.^ 

It is laid down by Mr. Phillipps,^ as a condition 
annexed to this class of evidence, that some act, e,g,^ of 
recognition or enjoyment, done with reference to the 
documents, is required to be shown if the nature of the 
case permits it : but he admits that where this cannot be 
done from the antiquity of the document, it will be 
admissible without such proof. It appears doubtful 
whether the qualification will hold even in this 
restricted form, and it is denied by Mr. Taylor. The 

1 Doe dem, Neale t. Sampler, 8 Ad. & EI. 154. 
s Evant t. Reet, 10 Ad. & El. 154. 
* 1 PhUL 236 ; contra, Tayl. 435. 
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latest authority rather confirms the latter view — Doe 
d, Egremont v. Pulman,^ where, in ejectment to prove 
that an ancient ancestor had been seised of the Jbctis 
in quOy the lessor of the plaintiff produced from jher 
muniment room, the counterpart of an old lease, pur- 
porting to be granted by the ancestor, but executed 
only by the lessee. It was held admissible, without 
proof, that the lessee had actually enjoyed under it. 

It is said to be an established principle, that nothing 
said or done by a person having at the time an interest 
in the subject-matter, shall be evidence either for 
him or persons claiming under him:^ and, therefore, in 
a settlement case,^ an old entry in a parochial book, 
was held not to be evidence of the terms under which 
a pauper resided in the parish. So, entries made by 
a deceased person, through whom the defendant claims, 
acknowledging the receipt of rent for the premises in 
question, are not evidence of title for the defendant.^ 



> 3 Q. B. 623. 

« Abbott, C. J., R. y. Debenham, 2 B. & Aid. 185. 

3 Ibid. 

« Outram ▼. Morewood, 5 T. B. 123. 



CHAPTER X. 

ON EVIDENCE IN QUESTIONS OF PEDIGREE. 

In questions of pedigree, or iQquiries concerning 
relationship or descent, the rule by which hearsay 
evidence has been excluded is waived, and it is held 
that — 

XXXVIII. The statements of deceased 
persons, who were connected by blood 
or marriage J to the family in question, 
are admissible in cases of disputed 
pedigree.* 

In Davies v. LowndeSy^ Vb,v)sa^ B. said: — "There 
seems to be no limitation in the rule as to blood 
relations ; but with regard to relationship by afl^ty, 
it is different : it seems to be confined to declarations 
by a husband, as to his wife's relations." It is for the 
judge to decide as a question precedent to the admis- 
sion of the evidence, whether the declarant has been 
sufficiently proved to have been connected by consan- 
guinity or affinity to the femUy in question-; and it 
makes no difference that the legitimacy of the declarant 
happens to be also the only question in issue.* 

It is held that the declarations must have been from * 
persons having such a connection with the family that 
it is natural and likely from their domestic habits, that 
they are speaking the truth, and could not be mis- 



> Tayl. 414. 

a 7 Scott N. B. 188. 

s Doe d, Jenkim v. Davies^ 16 L. J. 218, Q. B. 
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taken. ^ The declarations of others than blood relations, 
and husbands and wives, are not admissible; thus, the 
declarations of deceased servants and intimate acquaint- 
ances, are rejected;^ even though coming under the 
head of d3dng declarations.' Nor are the declarations 
of illegitimate relations received.* 

" The law resorts to hearsay of relations upon the 
principle of interest in the person from whom the 
descent is to be made out ; and it is not necessary that 
evidence of consanguinity should have the correctness 
required as to other facts. If a person says another 
is his relative or next-of-kin, it is not necessary to 
state how the consanguinity exists. It is sufficient 
that he says, A. is his relation, without stating the 
particular degree, which perhaps he could not tell if 
asked. But it is evidence, from the interest of the 
person in knowing the connections of the &mily. 
Therefore, the opinion of the neighbourhood of what 
passed among acquaintance will not do."^ In this case 
it was held clear that the declarations by a deceased 
husband as to his wife's legitimacy, are admissible, as 
well as those of her blood relations. Accordingly, in 
Doe d. Fuller v. Randally^ it was held that the declajra- 
tions of a deceased woman of statements made by her 
former husband, that his estate would go to J. F., 
and then to J. F.'s heir, were admissible to show the 
relationship of the lessor of the plaintiff to J. F. 
There, Best, C. J. said : " Consanguinity, or affinity by 
blood, therefore, is not necessary, and for this obvious 
reason, that a party by marriage is more likely to be 
informed of the state of the family of which he is to 
become a member, than a relation who is only distantly 
connected by blood ; as, by frequent conversations, the 



» WhUeloche v. Baker, 13 Ves. jun. 511. 

2 Johnson t. Laicwn, 9 Moore, 183. 

3 Doe d. jSutUm v. Kidgway, 4 B. & Aid. 53. 

* Doe V. Barton, 2 M. & R. 28. 

» Lord Erskine, Vowles y. Youuff, 13 Ves. 147. 

• 2 M. & P. 20. 



ON PEDIGREE. 97 

former may hear the particulars and characters of 
branches 'of the family long since dead. . . . The 
declarations of deceased persons must be taken with 
all their imperfections, and if they appear to have been 
made honestly and fairly, they are receivable. If, 
however, they are made posl litem motam, they are not 
admissible, as the party making them must be presumed 
to have an interest, and not to have expressed an 
unprejudiced or unbiassed opinion." 

It has been said by a learned judge, on the authority 
of an old case : " Hearsay is good evidence to prove 
who is my grandfather, when he married, and what 
children he had, &c., of which it is not reasonable to 
presume I have better evidence. So, to prove my 
father, mother, cousin, or other relation, beyond the sea 
dead ; and the common reputation and belief of it in^ 
the family gives credit to such evidence."^ Hence 
arises the doctrine, that the declaration need not be 
one which has been made immediately by the deceased, 
as of his own knowledge or belief to the witness ; but it 
may be, as a learned judge has expressed it, "two 
deep," or indefinitely more remote in degree. It is 
sufficient to show that a general belief has prevailed in 
a fiimily. Thus, evidence that a person went abroad 
when a young man, and, according to the repute of the 
family, had afterwards died in the West Indies, and 
that the family had never heard of his being married, 
is strictly admissible to show that he died unmarried.^ 

On this ground, not merely oral declarations of 
deceased persons connected with the family, but old 
£Eimily documents, genealogies, inscriptions on tomb- 
stones, on walls, or rings, if sufficiently authenticated as 
genuine, and as having been recognised as such by the 
&,mily, will be received. This second and extended 
branch of the rule has been argued so recently and 
elaborately in the leading case of Davies v. Lowndes^ 
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in error,! from the Common Pleas, that a full extract 
from Lord Denman's judgment will be the best com- 
mentary on it. 

On the trial of a writ of right, a paper, purporting 
to be an old genealogy, was offered as eyidence of 
pedigree. His lordship said : — " The document in 
question was intituled, * the Genealogie of the Lloyds 
of Cwm Gloyne, county of Pembroke, showing their 
descent from the princes of Wales, together with 
some collaterale branches of the same family.* The 
pedigree was traced from The Lord of Rhys, prince of 
South Wales, who died 1233, to a William Lloyd of 
Treveggin, living in 1733. It stated in one of the 
accounts of one of the collateral branches, the marriage 
of the sister of William Lloyd's grandfather to a Thomas 
Selby, from whom the demandant alleged that Thomas 
James Selby the testator was descended; and it also 
stated that Erasmus Lloyd was his cousin, and the 
marriage of the daughter of his great grandfather's 
brother with a person of the name of Ellis ; and, as 
evidence of both these facts, it was material to the 
demandant's case. At the foot of it was a memorandum 
in these words: — ' Collected from parish registers, willd, 
monumental inscriptions, family records, and history. 
This account is now presented as correct^ and as con- 
firming the tradition handed down from one generation 
to another to Thomas Lloyd, Esq., of Cwm. Gloyne, 
this 4th day of July, anno domini 1733, by his loving 
kinsman, William Lloyd.' This signature was proved 
to correspond with that to the will of William Lloyd, 
one of the ancestors of the demandant named in the 
count. On the back of the document was an indorse- 
ment in these words: — ' A true account of my family 
and origin, Thomas Lloyd, Cwm Gloyne;' and it was 
proved by a living witness that this document was 
found by him fifty years ago amongst the papers of 
the Cwm Gloyne family in a drawer in the mansion 
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house of the Cwm Gloyne estate, which had devolved 
upon him; and the witness proved the indorsement to 
he in the handwriting of Thomas Lloyd, of Cwm 
Glqyne. The document was insisted upon by the 
counsel for the demandant as being altogether admissible. 
The court rejected it. It was then offered as admissible 
in part, viz^ as evidence of the pedigree of the first 
collateral branch, and rejected; then as evidence to 
prove who the grandfather of William Lloyd was, and 
rejected ; then as evidence to show who the &tber of 
William Lloyd was, but the counsel for the tenant 
admitting that fact, that portion of the document was 
also rejected. Then it was contended that the portion 
which stated who the paternal uncles and first cousins 
of William Lloyd were, was admissible ; it was rejected. 
Then the demandant's counsel tendered those parts 
which showed that William Lloyd's uncle John died a 
bachelor, and that his uncle George had certain child- 
ren then living ; these also were rejected. Then, lastly, 
he offered such part as showed a marriage of Henry 
Lloyd's sister with Ellis, and the court rejected that 
also, holding no part to be legally admissible ; and the 
question is, whether that decision was right. It appears 
to us that it was not. It does not admit of any 
doubt that this pedigree, if it had been signed by 
William Lloyd, with the date of 1733, and without 
any memorandum of his, and had borne the memoran- 
dum indorsed by Thomas, would have been altogether 
admissible. The signature of William Lloyd, one of 
the &mily of the demandant, would have been equiva- 
lent to a declaration of the relationship of the persons 
therein mentioned, including the marriage of a Selby 
with a Lloyd, and would have been evidence to connect 
the family of the demandant with that of the tenant. 
The signature of Thomas Lloyd, of Cwm Gloyne, 
would have amounted to a similar recognition by 
another member of the same family. But it is argued 
that the memorandum of William Lloyd places this 
pedigree upon a different footing, and renders it 
K 2 
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altogether inadmissible. If this were so, there would 
still be a question what the meaning of Thomas Lloyd's 
indorsement, coupled with the fact of its preservation by 
him, was. If the words, * A true account of my family 
arid origin' were written on the back of the document, 
merely as denoting what its contents were — a sort of 
index to it; the indorsement would not render it 
admissible on the footing of its being equivalent to a 
declaration by Thomas. If the words intended to con- 
vey, that the writer had satisfied himself of the correct- 
ness of William's statement, from independent sources 
of information, — ^that is, from his own knowledge of 
the tradition prevailing in his own branch of the 
famih% then the whole pedigree would have been ad- 
missible as a declaration by one of the family of Cwm 
Gloyne. There is some evidence of such a recognition 
to go to the jury for .their consideration ; and this 
would be a ground for a venire de novo. But passing 
by that objection, and adverting to the memorandum of 
William only, the question is, whether that memoran - 
dum destroys the effect of his recognition, and renders 
it wholly inadmissible in evidence, as the Lord Chief 
Justice and the Judges of Common Pleas have 
decided. The ground of that decision appears to have 
been, that the memorandum bore upon the face of it a 
sort of certificate that the statement in the pedigree 
was merely secondary evidence of existing originals, 
from which it was compiled, and that the absence of 
those originals was not accounted for; and that if any 
part of the pedigree was derived from legitimate sources, 
personal knowledge, or family tradition, it did not 
appear distinctly which was such part, and therefore 
the whole was inadmissible. We think this view of, 
the case is not correct. A pedigree, whether in the 
shape of a genealogical tree, or map, or contained in a 
book, or mural or monumental inscription, if recog- 
nised by a deceased member of the same family is 
admissible, however early the period from which it 
purports to have been deduced. On what ground is 
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this admitted? It may be because the simple act of 
recognition of the document, and consequent acknow- 
ledgment of the relationship, sta^d in it by a member 
of the family, is some evidence of that relationship from 
whatever sources his information may have been derived, 
because he was likely from his situation both to inquire 
into the truth of such matters, and from his means of 
knowledge to ascertain it. If this be a correct view 
of law, the pedigree in question was admissible, because 
it was certainly acknowledged by W. Lloyd to be correct. 
But the reasoD why a pedigree, when made or recog- 
nised by a member of the family, is admissible, may be 
that it is presumably made or recc^ised by him in 
consequence of his personal knowledge of the individuals 
therein stated to be relations; or of information re- 
ceived by him from some deceased members, of what 
the latter knew or heard from other members who 
lived before his time. And if so, it may well be con- 
tended that if the facts rebut that presumption, and 
show that no part of the pedigree was derived from 
proper sources of information, then the whole of it 
ought to be rejected; and so also, if there be some, 
but an uncertain and undefined, part derived from refer- 
ence to improper sources. But where the framer speaks 
of individuals whom he describes as living, we think the 
reasonable presumption is that he knew them, and 
spoke of his own personal knowledge, and not from 
registers, wills, monumental inscriptions, and family 
records or history; and consequently to that extent the 
statements in the pedigree are derived from a proper 
source, and are good evidence of the relationship of 
those persons." 

In the Berkeley Peerage Case^^ on an issue as to 
the legitimacy of the petitioner, three questions re- 
ferred by the House of Lords to the judges were 
substantially — 

L Whether the depositions made by A.'s reputed 
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Neither, in a suit by A. against B. were evidence of 
pedigree for A., in a suit by A. against C. 

2. Whether, in a similar case, entries made by A.'s 
reputed father in a bible, that A. was his son, bom in 
wedlock on a certain day, were admissible. 

3. Whether such entries were admissible, if made 
with the express purpose of establishing A's. legitimacy 
in case it should ever be called in question. 

The point in the first question involved tl\e question 
whether hearsay declarations of pedigree, made after 
a judicial controversy has arisen, are admissible. Tlie 
point in the second question was, whether an entry in 
a book made by a deceased relation is evidence : and 
in the third, whether such an entry, if otherwise 
admissible, continues to be so when made with an 
express purpose of providing against a contemplated or 
impending controversy. 

It was hejd that the evidence .in the first case was 
inadmissible, as having been made after an actual, and 
not merely a judicial, controversy had arisen ; that in 
the second it was strictly admissible, whether the entry 
was made in a bible or any other book, or on any other 
piece of paper ; and that in the third case it was also 
admissible, but with strong objections to its credibility, 
on account of the particularity, and perhaps the pro- 
fessed view with which it was made. 

The doctrine in this important case has been 
followed up by the Sussex Peerage Case} There an 
entry made in her prayer-book, by Lady Augusta 
Murray, of her marriage at Rome to the Duke of 
Sussex, was received, not as conclusive proof, but as a 
declaration made by one of the parties. In the same 
case, evidence of declarations by a deceased clergyman 
that he had celebrated the marriage was rejected. 

In accordance with the rules recognised in the 
preceding cases, a cancelled will of an ancestor, 
found among family papers, has been received as a 
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declaration concerning the relations of the family.* 
Pedigrees kung up in family mansions ;^ a marriage 
certificate kept by the family ^ a genealogy made by a 
deceased member of a family, even though purporting 
to be founded partly on hearsay ;'* engravings on 
rings,^ coflBn-plates, and monumental inscriptions 
generally, are regarded as admissible, but not always 
as credible, evidence. ^ 

Not only hearsay declarations of deceased relatives, 
but also proof of the manner in which a person has 
been brought up and treated by his family, will be 
evidence. In the Berkeley Peerage Case, Mansfield, 
C. J., said: — "If the father is proved to have brought 
up the party as his legitimate son, this is sufficient 
evidence of legitimacy till impeached; and indeed it 
amounts to a daily assertion that the son is legiti« 
mate.*' 7 

The term pedigree embraces not only general ques- 
tions of descent and relationship, but also the par- 
ticular facts of birthf marriage and death, and the 
times when, either absolutely or relatively, these 
events happened. All these facts, therefore, may be 
proved by hearsay derived from relatives.® But it 
has been doubted whether specific dates can be so 
proved ; but the preponderance of authority appears to 
be in favour of permitting them to be so proved.® The 
written memorandum of a father as to the time when 
his child was born, has been received to prove when 
the infant would come of age ;*® but in a settlement 
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case the declaration of a father as to the place of his 
child's birth has been rejected, as not being strictly a 
question of pedigree.^ So an order of removal was 
quashed, for being founded merely on the pauper's own 
evidence as to the time and place of her birth ; because 
the statement was held to be one which she could not 
make of her own knowledge.* 

Before the declarations of deceased relations can be 
received as such, it must be proved aliunde, u «., by 
extrinsic and independent sources of evidence, that the 
declarants were related to the f .mily.* It is superfluous 
to state that the declarant, if alive, must be called.^ 

The rule which has been mentioned in the preceding 
chapter, that the hearsay declarations of deceased 
witnesses, to be admissible, must have been made 
ante litem motam, is observed generally in cases of 
pedigree. On this head, it is only necessaiy to refer to 
the declaration, which has been already quoted,^ of 
Mansfield, C. J., in the Berkeley Peerage Case, that 
the lis mota, or beginning of the litigation, dates from 
the origin of the controversy, and not from the com- 
mencement of the trial. When a question of pedigree 
has assumed such a degree of conflicting interest, that 
the declarant must be reasonably presumed to be under 
the influence of undue partiality or prejudice, the 
disposition of the courts is either to reject his evidence 
altogether, or to receive it only with the strict limitations 
as to credibility which are laid down by the judges in 
their answer to the third question in the Berkeley 
Peerage Case. 

A statement made by a deceased parent that a child 
was born before marriage, or that no marriage ever 
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took place, is admissible ; ^ but evidence of want of 
access, or of non-access, in order to bastardize a 
child, appears to be generally inadmissible on grounds 
of public policy. ^ 



* Goodright d. Stevens v. Moss, Cowp. 591 ; Hargrove v. Hargrave^ 
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CHAPTER XL 

ON EVIDENCE OF DYING DECLARATIONS. 

The principle that evidence is inadmissible, unless 
given on oath, and when the party who is to be 
affected by it can have the benefit of cross examina- 
tion, is limited by another exception in cases of 
homicide, where the deceased, under the impression of 
immediate or impending dissolution, has made a state- 
ment concerning the person of the assailant, and the 
circumstances of the attack. It is presumed that the 
sense of approaching death in the declarant is calcu- 
lated to produce in him a sentiment of responsibility, 
equal to that which a religious and conscientious man 
feels when required to make a statement on oath; 
and that the obligation to utter nothing but the strict 
truth is even greater, inasmuch as he knows the hour 
to be at hand when he must render an account of 
all his words and acts to the Supreme Being. Ac- 
cordingly, where either the sense and conviction of 
approaching death is deficient or uncertain ; or where 
it appears that the declarant had no sufficient belief in a 
future state, and his religious responsibility for his 
actions in this life; his dying declarations will not be re- 
ceived. But, even when they are received, their value 
and credibility will vary infinitely, according to circum- 
stances. In all cases a strong objection to their full cre- 
dibility arises from the fa<;t, that they are usually given 
in evidence against one who has had no opportunity of 
cross-examining the declarant, and thus of refuting out 
of his own mouth the errors, omissions, contradictions, 
and possibly wilful misstatements which the latter may 
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have committed. It often happens, also, that the 
declaration is made on great pressure when the 
declarant is suffering from physical exhaustion or 
mental alienation ; and when he is partially, or even 
wholly unconscious of the full purport of his declaration. 
These considerations, combined with the strong objec- 
tion of the English law to condemn any man on the 
testimony of an absent, or even a deceased witness, 
induce courts to regard this species of evidence with 
great watchfiilness and suspicion. The judge, there- 
fore, whose duty it is to inquire into the circumstances 
under which the declaration has been made, as a con- 
dition precedent to its admission, will generally exclude 
it, if there appears to be any reasonable doubt as to 
the veracity, sanity, consciousness, or sense of religious 
responsibility a-nd impending dissolution in the mind of 
the declarant at the time of the statement. Subject to 
these remarks it is held to be a rule that — 

XXXIX. In murder, or homicide, the 
declarations of the deceased, concern- 
ing the cause and circumstances of 
his mortal wound, if made with a full 
consciousness of approaching death and 
religious responsibility, are admissible 
in evidence, for or against a prisoner 
who is charged with the crime. 

In Reg. v. Woodcock,^ Eyre, C. J., said: — "The 
general principle on which this species of evidence is 
admitted, is that they are declarations made in ex- 
tremity, when the party is at the point of death, and 
when every hope of this world is gone; when every 
motive to j^ehood is silenced, and the mind is induced 
by the most powerful considerations to speak the truth : 
a situation so solemn and so awful is considered by 
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the law as creating an obligation equal to that which is 
imposed by a positive oath administered in a Court of 
Justice." In this case, it was held that a statement 
made by the deceased to a magistrate, who administered 
an oath to her extra-judicially^ could not be received; 
but that a statement made by her when her dissolution 
was fast approaching, and when she must have 
known the fact, although she said nothing that in- 
dicated such a knowledge, was receivable. In this case 
the judge left it to the jury to say whether the state- 
ment was made under the apprehension of death ; but 
the modern practice is for the judge himself to decide 
this question. It will be observed that, in this case, 
although the statement, was inadmissible as a statement 
on oath, in a situation where an oath was improperly 
administered ; there was no objection to it on the 
ground that the statement was made in answer to a 
formal and solemn inquiry. Accordingl}', it is not held 
to be necessary that the statement should be voluntary 
or spontaneous; and answers, in articulo^ to questions 
put by a surgeon, for the purpose of ascertaining 
whether he ought to call in a magistrate, have been 
received.^ 

It is stated by Lord Denman,' — that " with regard 
to declarations made by persons in extremis^ supposing 
all necessary matters concurred, such as actual danger^ 
death following it, and a full apprehension at the time 
of the danger and of death, such declarations can be 
received in evidence ; but all these things must concur 
to render such declaration admissible." To these 
three conditions, a fourth must be added, viz., religious 
sentiment.^ 

1. The declaration must be made when the de- 
clarant is in actual danger. 

This proposition is commonly stated more broadly, 
that the declaration must be made in extremis or in 
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artkulo mortis:^ but there appears to be no definite 
limitation of the time, before death, within which the 
declaration must be made ; and recent cases support 
the doctrine, that declarations made ynder apprehen- 
sion of death, if otherwise admissible, wiU not be 
rejected because a considerable time elapses between 
the declaration and the death. Thus, in R, v. Mosley^ 
the declarations were held by all the judges to have 
been rightly received, although the deceased did not 
die until eleven days after making them, and although 
the surgeon held out slight hopes of recovery to him 
until a few hours before his death. Here, however, 
the deceased had frequently expressed a belief, prior 
to the statement, that he should never get better. 

2. It appears also that the doctrine laid down by 
HuUock, B^ that " the declarations," are admitted only 
if "they are made under an impression of almost 
iminediate dissolution,'' is by no means literally correct. 
It is true, as stated by Tindal, C. J., in R, v. Hay^ 
ward^ that "any hope of recovery, however slight, 
existing in the hand of the deceased at the time of the 
declarations made, will undoubtedly render the evidence 
of such declarations inadmissible;" and accordingly it 
has been held lately,^ that in the absence of expres- 
sions or conduct to show that the deceased was under 
the impression (^ approaching death, his statements are 
inadmissible. In this case the deceased had said, he 
was " a murdered man, and it would have been 
better if they had killed him on the spot, than left 
him to linger: and that he thought he should never 
get over it;" but he lived several weeks afterwards. 
The learned judge at first held a statement made at the 
time of this remark to be admissible ; but afterwards 
rejected it, on its appearing on cross-examination, that 
the deceased had not used the phrase, " murdered man," 
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in its literal sense, and that he did not really believe at 
the time that he was dying. The learned judge said : 
" The general principle is, that the deceased must be 
under the apprehension that he tvill die;" but the 
question, whether the impression in the mind of the 
deceased must amount to an apprehension of immediate 
death, was not touched. But in a very recent case, 
the same learned judge has stated his opinion more 
broadly.^ In that case it appeared that at the time of 
the statement the deceased was under the full impres- 
sion that she would die, but there was no evidence to 
show that the impression amounted to an expectation 
of immediate dissolution; and it was contended for the 
prisoner, that as the statements had not been made 
under an impression of immediate death, t. e. not in 
articulo mortis, they were inadmissible. But the learned 
judge said: — "It is not necessary that the person 
making the declaration should believe himself to be in 
danger of immediate death, if he believes that he will 
not recover from the disorder under which he is 
labouring. Beg. v. Van Butchell is an exceptional 
case. . . . The deceased was of opinion throughout, 
that she would die; and I receive her statement." 
The learned judge, in the same case also, received 
evidence of a subsequent declaration, made by the 
deceased after she had recently said that "she was 
better ;" but no other evidence had been offered to show 
that her previous impression, of death ensuing before 
long, had been altered. 

Where the prisoner was indicted for poisoning J. K., 
and it appeared that J. K. had eaten some cake and 
died ; soon after which, the servant who had made the 
cake, ate some, and died also; it was held by Collins, J., 
aft^r consulting Parke, B., that the dying declarations 
of the servant were evidence against the prisoner, 
because the two consecutive deaths formed one trans- 
action.^ 
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It is held strictly, that evidence of this description is 
only admissible where the death of the deceased is 
the subject of the charge, and the circumstances of the 
death the subject of the dying declaration. Accord- 
ingly, where the defendant had been indicted by the 
deceased for per}ury, and after conviction had shot the 
prosecutor, it was held that a dying declaration by the 
latter that he, the prosecutor, had not committed 
peijary, was inadmissible as evidence, as groimd for 
refusing an application by the defendant for a new 
trial. ^ So where the prisoner was indicted for adminis- 
tering savin to a pregnant woman, but not quick with 
child, with a view to procure abortion: Bayley, J., 
rejected evidence of her dying declaration concern- 
ing the cause of her death, because the death was not 
the subject of the pending inquiry.^ But it appears 
that in two old cases of perjury, evidence of a confession 
by a deceased accomplice has been received.^ This 
doctrine, however, could hardly be supported in the 
present day.^ 

The dying declarations of an accomplice are receiv- 
able,^ and dso dying declarations made in favour of 
the person accused.^ 
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CHAPTER XII. 

ON EVIDENCE OF HEARSAY DECLARATIONS AGAINST 
INTEREST. 

When a deceased person, whose veracity in other 
respects is unimpeached, has during his lifetime made 
a statement concerning the matter in issue, which 
statement was at the time opposed to his pecuniary or 
proprietary interest, the legal presumption is that the 
statement is true ; or that it contains at least some 
elements of credibility. For in all the exceptions to 
the general rule by which hearsay is excluded, it must 
be remembered that credibility is by no means a ne- 
cessary consequence of admissibility. English law, al- 
though frequently arbitrary, and perhaps unreasonable, 
in its dogmatic distinctions between credibility and 
incredibility, refuses to reject any evidence which it 
considers to contain any ingredients, however minute, 
of presumptive truth; but, while admitting it, the 
judge will oft^n intimate to a jury, that they ought to 
give it little credit. 

The rule which is now to be considered is the 
following :— 

XL. A declaration by a deceased person, 
who had a competent knowledge of a 
fact, and no interest to pervert it ; and 
which declaration was against the 
pecuniary interest of the declarant at 
the time when it was made, is evidence 
as to third parties, and is evidence of 
everything stated in the declaration.^ 

1 2 Russ. 67 n. ; Middkton t. Melton, 10 B. & C. 328» Parke> J. 
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In the leading case of Higham y. Ridgway^^ to prove 
the time of a birth, evidence was given, that the 
man-midwife, who attended the birth, was dead; and 
the books of the latter, who had kept them regularly, 
were offered in evidence. They contained an entry in 
the handwriting of the deceased of the circumstances 
of the birth, and the date. There was also a charge 
for attendance, against which the word ** paid " was 
marked. It was held, that the entry was evidence of 
the time of the birth. Lord EUenborough, C. J., 
said : — " The entry made by the party was to his own 
immediate prejudice, when he had not only no interest 
to make it, if it was not true, but he had an interest 
the other way, hot to dischai^e a claim, which it ap- 
pears from other evidence that he had." And Bayley, J., 
added: — ** All the cases agree, that a written entry by 
which a man discharges another of a claim which he 
had against him, or charges himself with a debt to 
another, is evidence of the fisict which he so admits 
against himself; there being no interest of his own to 
advance by such entry. . . . The principle to be drawn 
from all the cases is that, if a person have peculiar 
means of knowing a fact, and make a declaration of 
that fact which is against his interest, it is clearly 
evidence, afrer his death, if he could have been ex- 
unined to it in his lifetime." So, in a later case,^ the 
same learned judges received evidence of entries .of 
charges made by a deceased attorney, who had prepared 
a lease, to show that the lease was executed at a time 
later than its actual date. In this case the charges for 
preparing the lease appear to have been paid, but 
not upon the ^Eu^e of the entries. Accordingly, Lord 
EUenborough. C. J., seems to have extended the 
principle beyond the limit which is conceived still to 
be established. His Lordship said : — " The ground 
upon which the evidence has been received is, that 
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there is a total absence of interest in the party making the 
entries to pervert the fact^ and, at the same time, a 
competency in them to know it." But Bayley, J., 
•received the evidence strictly as being against the inte- 
rest of the declarant ; and the above dictum of Lord 
Ellenborough, if it is to be received as a literal ex- 
position of the conditions essential to the class of 
evidence, is quite irreconcileable with the current of 
previous and subsequent authorities.^ But it is more 
reasonable to presume, that his Lordship, in dwelling 
on one essential condition, omitted to advert to another 
which he may have considered too indisputable for 
commentary. 

It may, therefore, be considered as an established 
principle, that, although it is necessary, it is not 
enough, that this class of declarations should be made 
by one who has no interest to pervert the facts. The 
declaration must be against either the pecuniary^ or, as 
is sometimes added, the proprietary , interest of the 
declarant. This doctrine may be considered as finally 
settled by the Sussex Peerage Case.^ Thefe, declara- 
tions as to the marriage of Lady Augusta MuiTay 
with the Duke of Sussex, made by the deceased clergy^ 
man who performed the ceremony, were tendered on 
the ground that they were declarations ,of a person 
who knew the facts, who was not interested in mis- 
representing them, and who had an interest in being 
silent concerning them, because the unlawful celebration 
of the marriage might have subjected him to a prosecu- 
tion. But all the judges concurred in holding, that 
the declaration must be adverse to some pecuniary 
interest in the declarant; and that even the fear of a 
prosecution was not a sufficient interest to let in a 
declaration as contrary to it. Lord Campbell said: — 
** As to the point of interest, I have always understood 
the rule to be that, the declaration^ to be admissible. 



' See cases cited in Barker v. Raff, 2 Buss. 67. 
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must have been one which teas contrary to the interests 
of the party making it, in a pecuniary point of view. 
I think it would lead to most inconveDient consequenceii, 
both to individuals and the public, if we were to say 
that the apprehension of a criminal prosecution was an 
interest which ought to let in such declarations in 
evidence." 

It is also settled law that the declaration, or 
written statement, is evidence of all the facts which it 
contains. Thus, according to Parke, B., the entry 
in Higham v. Ridgway was evidence, not only of the 
payment of the man-midwife's charges, but also of 
partus cumforcipe} 

In Davies v. Humphreys^^ which was an action for 
contribution by one of several makers of a promissory 
note against a co-surety, the plaintiff, to establish 
the suretyship, relied on a receipt indorsed on the note, 
by the deceased payee, acknowledging a part payment 
of 280/. of the principal sum of 300/.; and adding " the 
300/. having originally been advanced to E. H.," (the 
defendant.) This was held to be evidence of the 
defendant's liability. Parke, B., in delivering the 
judgment of the court, said : — " That the receipt was 
evidence of the feet of payment, which it admitted, in 
every case in which the proof of payment would be 
relevant, was not disputed; but it was denied that 
the whole entry would be admissible to show that the 
300/. was advanced to E. H. . . But the entry of b,, 
payment against the interest of the party making it 
has been held to have the effect of proving the truth of 
other statements contained in the same entry, and 
connected with it." His Lordship then, after referring 
to Higham v. Ridgway, and Doe v. Rohson,^ added : 
" Without overruling these cases (and we do not feel 
ourselves authorized to do so), we could not hold the 
memorandum in question not to be admissible evidence 
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of the truth of the whole statement in it, and con- 
sequently to be evidence, not merely that 280/. was 
paid by the plaintiff to the payee, as for a debt due 
from E. H. as principal, but also of the fact, that the 
debt was due from E. H. to him." 

Thus, also, in the recent ctise o£ Perdval y.Nanson,^ a 
paper purporting to be an entry by a deceased receiver 
of rents received from T. H., as one of three proprietors, 
was held to be evidence of the fact, that two other pro- 
prietors were equally interested with T. H. In this 
case, Pollock, C. B., drew an important distinction 
between entries made against interest, and entries made 
in the course of business. His Lordship said : — " If 
the entry is admitted as being against the interest of 
the party making it, it carries with it the whole state- 
ment. But if the entry is made merely in the bourse 
of a man's duty, then it does not go beyond those 
matters which it was his duty to enter." 

It is held, that declarations against interest are ad- 
missible against third parties, even though the declarant 
himself received the facts on hearsay.^ 

Thus, in the last case, Alderson, B., said : — " An 
entry in an attorney's bill of a service of notice on 
A. B. would be evidence of a service, although such 
notice being generally served by an attorney's clerk, 
the attorney probably had no personal knowledge of 
such service." And Pollock, C. B., said at the same 
time : — " So, if an accoucheur puts down in his book the 
name of a lady whom he had delivered, and debits 
himself with the payment, such entry would be evidence 
of the name, although he may have known nothing of 
her name except from the information of others."^ 

The declarant must be deceased at the time when 
the evidence is offered. Thus, in assumpsit on a pro- 
missory note by an indorsee against the maker, the 
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ilefendant, to proTe fraud and the plaintifTs cognisance 
of it, tendered declarations of the first indorsee, who 
was alive, but not called. They were rejected; and 
Lord Denman, in delivering the judgment of the court, 
said : — " It is clear that declarations of third persons 
alive, in the absence of any community of interest, are 
not to be received to affect the title or interests of other 
persons, merely because they are against the interest of 
those who make them." ^ Here there was held to be no 
community or privity of interest between the plaintiiff 
and the absent witness ; but if that had existed, the 
evidence would have been admitted according to the 
principle already quoted, as laid down by Bayley, J., 
in Spargo v. Broton.^ So it has been held that the 
entries of a person against his interest are not evidence 
between third parties, if the declarant be alive, 
although it appears that he has absconded on a cri* 
minal charge, and that it was quite impossible to 
produce him as a witness.* 

But an entry by a deceased person against interest 
will be good evidence, although it appear that persons 
are living, and not called, who are acquainted with the 
fact. Thus, entries by a deceased collector, charging 
himself with the receipt of taxes, were received as 
evidence against a surety that the money had been 
paid; although the persons who paid it were living, and 
might have been called. An attempt was niade in this 
case to exclude his evidence, because the entries were 
contained in a private note book, and not a public 
account book ; but the distinction was overruled.^ 

Although it seems from the preceding cases to be 
at length clearly established, notwithstanding some ad- 
verse authorities, that declarations against interest are 
evidence of all facts to which they refer, without corro- 
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borative evidence dehors,^ yet it appears to be necessary 
that extrinsic evidence should be given to show that the 
person making the entry or declaration was in the 
situation in which he purports to be. The character of 
the party making the entry or declaration must be 
established before the entry is read, unless they be 
made by a person in a public character, in which case 
due appointment will be presumed.* But agency must 
be proved, where the declaration was by an agent* 
Thus, accounts of rents signed by a person styling him- 
self clerk to a steward, but not proved aliunde to have 
been so employed, although they were found among 
family muniments; were rejected, because there was no 
other parol evidence to show that they affected the 
declarant in a pecuniary character.* But proof of 
handwriting, and other extrinsic evidence of authenti- 
city, will be unnecessary when entries have been 
made thirty years previously, and are produced from 
proper custody.^ 

There appears to be no distinction between oral and 
written declarations for the purposes of this rule. 
This view seems to have been recognized in the Sussex 
Peerage Case ; and to be supported by subsequent 
authority.^ 

As miscellaneous instances of cases, in which declara- 
tions against interest have been admitted as evidence, 
the following may be mentioned. "Where a deceased 
tenant, by a written instrument, acknowledged L. as 
his landlord, this was held to be evidence of L.'s title 
as against subsequent tenants who did not claim 
through the declarant.^ So, in ejectment by A., the 
declaration by deed of a deceased receiver of rents and 
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profits, that he held under A/s ancestor, is evidence 
against third parties of A.'s title.' So, a declaration by 
a deceased occupant, that he managed an estate for the 
claimant, is evidence for the latter.^ 

In an action by the corporation of Exeter for port 
duties, documents more than thirty years old, which 
purported to be the receipt of such duties by ancient 
receivers, but which were unsigned, and in the third 
person, were admitted.* So the receipts of an ancient 
receiver of rents, brought from the muniment chest of 
the family, are unobjectionable evidence.^ 

Where there is privity of interest between the 
declarant and a party, the declaration is received on 
this ground ; and it will be admissible even though the 
declarant be alive.^ But although the acts of tenants, 
at least before the 2 & 3 Will. 4, c. 71, appear to have 
beeu evidence against the reversioner, yet it has been 
said that their declarations were not evidence against 
him.® 

It will be observed, that in all the preceding cases 
where entries have been tendered, great stress has 
been laid on the circumstances of the custody from 
which they are produced. The declarations under con- 
sideration are «dso subject to the remarks which have 
been made on the declarations discussed in the two 
preceding chapters, as to the necessity that they must 
be made ante litem motam. 

This rule is said to have been somewhat extended to 
an anomalous class of cases, where the declarations 
have been made by persons who have had no interest to 
misrepresent facts. The privilege, as it really exists, 
appears to have been confined to ecclesiastical cases in 
which a vicar or other incumbent has claimed a benefit 
on the ground of an entry or statement made by a 

» Doe d. Daniel v. Cotdthard, 7 A. & E. 235. 

* Baron de Bodega case, 8 Q. B. 208. 

» Mayor of Exeter ▼. Warren, 5 Q. B. 773. 

* Musgrave v. Emmersonj 16 L. J. 175, Q. B. 
» Woolaay v. Rowe, 1 A. & K. 114. 

* Per PattesoD, J., Tickle ▼. Brown, 4 A. & E. 378. 
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former incumbent. But the cases are obscure and 
the doctrine doubtful. In several instances, also, the 
statements appear to have been admissible as being 
against interest. It is not conceived to be necessary to 
do more than notice the questionable existence of these 
exceptions.* 

It has been said that in the case of an entry against 
interest, '* proof of the handwriting of the party, and 
his death, is enough to authorize its reception; atwhat^ 
ever time it was made, it is admissible"^ The first 
part of this dictum applies of course only to entries 
made within thirty years prior to the time when they 
are tendered.^ 

1 See cases referred to; Bosc. N. P. Phill. 267 to 270. 

« Parke, B., Doe d. Patteshall v. Turford^ 3 B. & Ad. 898. 

» Ante^ p. 118. 



CHAPTER XIII. 

ON EVIDENCE OF DECLABATIONS MADE IN THE COURSE 
OF PROFESSIONAL BUSINESS. 

It was stated in the last chapter that, notwithstanding 
some adverse authorities, declarations are not admissi- 
ble merely because the deceased witness had no ap- 
parent interest to misrepresent the truth. But there 
is a class of cases which, are now to be considered, 
in which this condition, coupled with proof that the 
deceased made the declaration in the course of his 
trade or profession, is held to be a sufficient reason for 
admitting the statement in evidence. The foundation 
of this rule will not perhaps sustain a close analysis ; 
but, as in declarations against interest it is presumed 
that no man will wilfully or fraudulently state falsely 
what is injurious to his pecuniary advantage, so in 
the present case it is presumed that the deliberate 
statement by a man of anything which he has done 
strictly in the course of his daily profession presents r 
prima facie presumption of credibility. The philoso- 
phy of this doctrine may appear to be disputable ; but 
it may at least be regarded as a legal compliment to 
human nature. It has therefore long been a settles 
principle that — 

XLL Declarations made by a person, 

strictly in the course of his trade oi 

professional business, and without any 

apparent interest to misrepresent the 

[ev.] m 
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truth, if contemporaneous with the fact, 
are evidence, after his death, against 
third parties, of the essential subject- 
matter, but not of its surrounding cir- 
cumstances. 

Higham v. Ridgtoay is virtually as much an illus- 
tration of the present^ as of the preceding, rule. Al- 
though the declarations there were received as being 
against the interest of the declarant, yet there can be 
little doubt that, as entries in the course of business, 
they were evidence of the charge, of the delivery, and 
probably of the time of delivery. All these elements 
appear to be essentially contained in th^ substance of 
the entry as professional memoranda; and as such 
were admissible. But if the case had been argued on 
these grounds, the inference to be drawn from Percival 
V. Nansan^ would be that the entry would not be 
evidence of partus cum farcipCy nor of any other 
immaterial circumstances which it was not the profes- 
sional dutyy as well as the custom, of the deceased to 
enter. This doctrine will be discussed more fully 
subsequently. 

Price V. Torrington is generally cited as the leading 
case on this rule.^ The short report of it in Salkeld 
is as follows: — ^The plaintiff, being a brewer, brought an 
action against the Earl of Torrington for beer sold and 
delivered; and the evidence given to charge the 
defendant was, that the usual way of the pl^ntiff's 
dealing was that the draymen came every night to 
the clerk of the brewhouse and gave an account of 
the beer they had delivered out, which he set down in 
a book kept for that purpose, to which the draymen 
set their names ; that the drayman was dead, but 
that this was his hand set to the book; and this was held 
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good evidence of a delivery : but otherwise of the shop 
book itself singly, without more. 

Accordingly, in Pritt y. Faircloughy^ after evidence 
had been given that it was the course of business in 
the plaintiff's office for a deceased clerk to copy all 
letters, a letter-book containing a letter which pur- 
ported to be the copy by the deceased of a letter which 
the defendant refused to produce was held good 
secondary evidence. So, where it was material to show 
that a licence had been sent to A. by the plaintiff, 
evidence was given, that it was the course of business 
in the plaintiff's office that such licences should be 
copied in the letter-book and noted before they 
were sent, and the copy and noted memorandum, in 
the handwriting of a deceased clerk, that the licence 
had been sent, were then received.^ 

In an important case' of ejectment, the lessor of the 
plaintiff had instructed A. to serve the defendant with 
notice to quit. A. intrusted the commission to bis 
partner B., who had not served such notices before. B. 
prepared three notices tb quit (two of them being to 
be served on other persons), and as many duplicates. 
He then went out, and on his return deUvered to A. 
three duplicate notices (one of which was a du- 
plicate of the notipe to the defendant), indorsed by 
B. It was proved that the two other notices had been 
served on the persons for whom they were intended ; 
that the defendant had subsequently requested A. that 
he might not be compelled to leave, and that it was 
the invariable practice for A. and B.'s clerks, who 
usually served the notices to quit, to indorse, on a 
duplicate of such notice, a memorandum of the fact and 
time of service. It was held, on these facts, that the 
third duplicate was admissible to prove that the notice 
had been served on the defendant. Parke, B., said: — 
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• 

'^ It was proved to be the ordinary course of this office, 
that when notices to quit were served, indorsements 
like that in question were made ; and it is to be pre- 
sumed that the principal observed the rule of the office 
as well as the clerks." And Taunton, J., observed : — 
>' A minute in writing like the present made at the 
time when the fact it records took place bj a person 
since deceased, in the ordinary course of his business, 
corroborated by other circumstances, which render it 
probable that that fact occurred, is admissible in 
evidence." 

This doctrine may be considered as finally settled by 
Poole V. Dicas,^ 

There it was held that an entry made in a bill-book, 
in the course of business, by a notary's clerk since 
deceased, of the dishonour of a bill, which he had been 
instructed to present for payment, was evidence of the 
dishonour. 

In this case, and in the previous one of Doe cL 
PatteshaU v. Turford^ great importance was attached 
to the fact that the entries were immediately subsequent 
to, and virtually contemporaneous with, the transaction. 
In the former case, Parke, B., said : — '' It is to be 
observed, that in the case of an entry against interest, 
proof of the handwriting of the party, and his death, is 
enough to authorize its reception; at whatever time it 
is made it is admissible ; but in the other case [^ci/., iK 
declarations in the course of business,] it is essential to 
prove that it was made at the time it purports to bear 
date : it must be a contemporaneous entry, ^* So, in 
Poole V. Dicas, Tindal, C. J., said : — " If there were 
any doubt whether the entry were made at the time of 
the transaction, the case ought to go down to trial 
again." 

It has been intimated that, according to the dicta of 
the judges in Doe v. Turf or d and Percvoal v. Nanson, 
an entry in the course of business, unlike |in entry against 
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interest, is evidence only of the fiicts which it was the 
duty as well as the costom of the deceased declarant to 
enter. The cases on this head are not quite consistent ; 
but the general rule appears still to be maintained 
according to the principle laid down in Chambers v. 
Bemasconiy which was argued first in the Exchequer, 
and then in the Exchequer Chamber.^ In that case, 
in order to establish an act of baiikruptcy by keeping 
house, it was necessary to prove the pUice where the 
plaintiff had been arrested ; and the evidence offered 
was a paper brought from the file of the under-sheriff, 
and addressed to him, and purporting to be signed by 
the deceased officer who had made the arrest The 
paper was as follows : 

9Ui Korember 1825. 
I arrested Abraham Henry Cliambers, the elder only, in Soidh 
MoUon Street, at the anit of Williain Brenton. 

THOMAS WRIGHT. 

It was proved that, by the course of the office, the 
officer was required, immediately after an arrest, to 
transmit to the sheriff's office a memorandum or 
certificate of the arrest; and that^br the last few years 
an account of the place where the arrest took place 
had been also required from him. The court held 
the document not to be admissible evidence of the place 
of arrest, apparently on the ground, that it was not 
the officer's duty to make the entry of the place, because 
the strict course of office business could not be con- 
sidered to be affected by the recent innovation in its 
practice. Lord Denman, in delivering judgment, said: — 
'' We are all of opinion that, whatever effect may be 
due to an entry, made in the course of any office, 
reporting facts necessary to the performance of a duty, 
the statement of other circumstances, however naturally 
they may be thought to find a place in the narrative, is 
no proof of those circumstances. Admitting, then, for the 
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sake of argument, that the entry tendered was evidence 
of the fact, and even of the day when the arrest was 
made (both which facts it might be necessary for the 
officer to make known to his principal); we are all 
clearly of opinion that it is not admissible to prove in 
what particular spot within the bailiwick the caption 
took place, that circumstance being merely collateral to 
the duty doneP Accordingly, an entry by a deceased 
steward of a matter not in the course of his duty, but only 
ijnportant in his opinion to his master's interest, will 
not be received.^ It is right to observe, that the 
decision on the particular facts in Chambers v. Bemas- 
coni, has been much criticized by learned judges and 
other authorities ; but the principle on which it was 
given, viz., that the act was not in the course of a 
duty, but collateral to it, is recognised as settled.^ 

On the general doctrine, it seems to have been taken 
for granted, in a late case, that an entry of the receipt 
of rates, by the deceased clerk of a collector, is evidence 
of the payment of rates, under the 4 & 5 Will. 4 c. 76.' 

When the entry has been made on hearsay, it will 
not be received. Thus, in an action for goods sold, 
where the only evidence of delivery was an entry made 
by a witness, by the direction of a deceased foreman, 
who was not present when the goods were delivered, 
but who in the course of business had himself been 
informed of the delivery by the collier whose duty it 
was to deliver the coals, and who was also dead, the 
entry was rejected. This case is also to be remarked, 
as containing the opinion of Lord Abinger, that 
the doctrine of Price v. Torrington ought not to be 
extended.* 
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It appears to be now settled law, that there is no 
distinction between verbal and written declarations 
made in the course of a duty, so far as regards their 
admissibility. But oral evidence will not be received 
to contradict, nor even to explain, a written entry which 
has been made in the course of business. Thus, in 
Stapylton v. Clough^^ to prove service of a notice to 
quit, a duplicate notice indorsed with the day of service, 
and signed in the course of duty by a deceased agent, 
was tendered ; but it was also sought to explain and 
vary the particulars of the indorsement, by evidence 
of subsequent oral declarations made by the deceased. 
But the court held, that the indorsement must be 
received as it stood; and Lord Campbell said: — "I 
agree with what I am reported to have said in the 
Sussex Peerage Case, that there is no distinction 
between verbal and written declarations made in the 
course of a duty, so far as regards their admissibility. 
But to deduce from this doctrine that whatever is 
said subsequently to the time of making the entry 
respecting the transaction may be admitted in evidence, 
would lead to the greatest injustice. How can it be 
said, that the verbal declaration of Jackson was made 
in the course of his duty ? What he did in discharging 
his duty was signing the written entry. What he 
may babble during the rest of his life on the subject 
cannot be admitted in evidence, contradicting, as it 
does here, what he has before writteji." 

Several cases are collected by Mr. Phillipps, in which 
indorsements on bonds and notes, by the obligee or payee, 
of payment of interest, or part of the principal, have 
been received, on somewhat anomalous grounds, partly as 
declarations against interest, and partly as declarations in 
the coarse of business.* These case^ are now subject 
to Lord Tenterden's Act, 9 Geo. 4, c. 1 4, s. 3, by which 
it is enacted that '^ no indorsement or memorandum of 
payment, written or made upon any promissory note or 
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bill of exchange, by or on behalf of the party to whom 
such payment shall be made, shall be deemed sufficient 
proof of such payment so as to take the case out of the 
Statute of Limitations/' On this section it has been 
decided, in an action by the executor of the payee of a 
promissory note against the maker, that an entry made 
by the plaintiff, under the direction of the deceased, in 
a memorandum-book, acknowledging the receipt of in- 
terest within six years, took the case out of the statute.^ 
But here the declaration was received as agfunst the 
interest of the deceased. 

It must be admitted that some obscurity hangs oyer 
the principle on which this class of evidence has been 
received in some cases, and rejected in others. Thus, 
in some it appears to have been assumed by learned 
judges that it ought not to be received unless the eSket 
of the original declaration was such as would create a 
responsibility in the declarant ; and therefore, in some 
cases, this species of evidence has been rejected, because 
the declarant was a principal and not an agent In 
Beg, v. Worthy^ to prove a settlement by hiring and 
service, the following document, made, according to 
personal custom, in the memorandum-book and hand- 
writing of the pauperis deceased master, was tendered:-— 

April 4, ] 842.— -W. W. (the panper) came, and to have for the half 

year 40«. 
September 29.^Paid this ^l 
October 27. — Ditto came again; and tohaye 1«. per week: toMai<ch 

1825, is 21 weeks 2 days, 1^. l«. 6(i 
25th.— Paid this. 

The court held this evidence to have been rightly 
rejected. Lord Denman said : — " In a case of this kind 
the entry must be against the interest of the party who 
writes it, or made in the discharge of some duty for 
which he is responsible. The book here does not show 
any entry operating against the interest of the party. 
The memorandum could only fix upon him a Uability 
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on proof that the services referred to had been per- 
formed; and whether, on dispute, a jury would have 
found him liable for the sum so entered or more or 
less, we cannot say. Nor was this an entry made in 
the course of duty, as in Doe d, Patteshall v. Turford. 
The act there was performed by a principal in the firm, 
and not by a clerk; but it was done by a person acting 
under the same responsibility." The other judges de- 
livered similar judgments. It may, however, be doubted, 
with great respect, whether this embodies actual law ; 
otherwise this case must be regarded as extending con- 
siderably the doctrine which seems to have been held 
in Price v. Torrington^ and followed in later cases. 
Thus, in Doe v. Turford^ the condition which Mr. Jus- 
tice Taunton seems to have held as chiefly or solely 
essential was that the declaration should be made by 
the deceased in the ordinary course of his business; 
and in Poole v. Dicas, Tindal, C. J., held the entry to 
be admissible on the ground that it was an entry made 
at the time of the transaction, and made in the usual 
course and routine of business by a person who had no 
interest to misstate what had occurred. 

Declarations in the course of husiness are inadmis- 
sible while the declarant is alive.^ So entries by a 
witness who is alive arc not evidence per se, but may 
be used by him for the purpose of refreshing his 
memory.^ 



» I Esp. 328. 
« 4 Q. B. 139. 



CHAPTER XIV. 

ON EVBDEKOE OP STATEMENTS AT FOBMEB TRIALS BT 
DECEASED OR ABSENT WITNESSES. 

It has heea said that, at common law-— 

XLII. In a matter between the same par- 
ties, the depositions of a witness, at a 
former trial may be used on a subse- 
quent trial; if the witness be dead; or 
tf he be sought and cannot be found; 
or if he have been subpoenaed aad have 
fallen sick on the way. 

But the matter in issue must be the same, and the 
depositions cannot' be given in eyidence against any 
person who was not a party^ to the suit; and the reason 
IS, because he had not hberty to cross-examine the 
witness.^ 

The geneval rule has been thus stated by Mansfield, 
C. J.: — ** What a witness,si nee dead, has sworn upon a 
trial between the same parties, may be given in evi- 
dence, either from the judge's notes, or from notes that 
have been taken by any other person who will swear 
to their accuracy; or the former evidence may be 
proved by any person who will swear from his memory 
to its having been given." ^ 

The same rule holds if a witness be kept away by 
collusion, or other improper means. Thus in an old 
case where a witness was sworn in a trial at C. B., and 



» Bull N. P. 288, 239, a. 

2 Masfor o/Loncaster y. 2%, 3 Taunt. 262; 8 Q. B. 245. 
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was subpoonaed by the defendant to appear at a subse- 
quent tnal in K. B., but did not appear; persons were 
aidmitted to prove what his evidence was at the first 
trial, because the court conceived there was reason to 
presume that he was kept away by the petitioner.^ 
But it appears to be doubtful whether every species of 
mere subsequent incapacity will let in evidence that 
has been given at a former trial.^ 

It appears that under the 11 & 12 Vict. c. 42, s. 17, 
it is not necessary to prove that a witness absent from 
illness is so ill as to be unable to attend, but it is suf- 
ficient if it appear that it would endanger his life to 
attend.^ The full effect of the above statute, and the 
circumstances under which the depositions of deceased - 
or absent witnesses will be received, according to its 
requirements, will be considered under the head of 
secondary, documentary evidence. 

If a party give evidence of a former trial to show 
that a verdict was improperly obtained, the other party 
may rebut it by proof of other evidence given at the 
first trial, although the second trial be not between the 
same parties nor on the same rights.^ 

On a new trial of an issue out of Chancery, oral evi« 
dence of the statements at a former trial of a deceased 
witness were received, although the Master of the Rolls 
had made his usual order for reading the depositions 
in equity of such witnesses as had died since the first 
trial.* 

In order to render a deposition of a deceased or 
absent witness admissible, it must appear that it was 
taken on oath in a judicial proceeding in some cause, 
and that the party to be affected by it had an opportu* 
nity to cross-examine the witness.® 



1 Green v. Gatewich, Ball. N. P. 242, b. 

« R, v/Eruwdl, 4 T. B. 707. 

» R, V. Day, per Piatt, B., 19 L. T. 35. 

« Doe d, Lloyd v. Parsingham^ 2 C. & P. 440. 

» Tody. Earl of WincheUea, 3 G. & P. 387. 

« HuUock, B., M Clel. & Y. 169. 
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It appears to be open to the parties to enter into an 
agreement, that the judge's or shorthand writer's notes 
at the first trial shall be received as evidence in the 
second ; and after such consent neither party can dis- 
pute its validity.^ But the court will require distinct 
evidence of every such agreement.^ 

It is settled law that a verdict in a former action is 
conclusive evidence in a subsequent action, where the 
same matter is in issue, and where the parties are either 
the same or identical Jin interest. Thus in trespass, to 
land, where the defendants, a husband and wife, pleaded 
title; evidence of a verdict gained by the plaintiff against 
the female defendant in a former action, on the same 
question of right, was held conclusive evidence in the 
second action against the husband, in respect of his 
privity.' But the identity or privity of interest must 
clearly appear ; and therefore, where A. brought eject- 
ment against B., and C. at the same time brought 
ejectment against B. in respect of a title derived through 
A., and both lessors of the plaintiff recovered ; it was 
held in a subsequent ejectment by B. against C. for the 
same premises, that evidence given by a deceased vdt- 
hess on the action by A« against B. was inadmissible, 
although the two former trials had been treated virtually 
as one, and although both had included one and the 
same question of title.^ 

The statements of absent witnesses are frequently 
tendered in the form of depositions by persons who have 
been examined, either in this kingdom or abroad, on 
interrogatories pursuant to commissions issued out of 
the Courts of Chancery or Common Law. But their 
admissibility will be discussed under the head of written 
evidence. 

A question has often arisen, and has never yet been 
satisfactorily decided, as to how far a judge's notes are 

« Wright v. Doe d. Tatham, 1 A. & E. 20 S. C. 

» 1 A, & E. 789; Lord Denman. 

» OtOram ▼. Morewood, 3 East, 346. 

* Doed,F. Foster y. Earl of Derby, 1 A. & E. 783. 
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Evidence of what took place at a foirmer trial, and 
whether the judge himself maj be made a witness. It 
would appear from the dictum of Mansfield, C. J., in 
Mayor o/Doncaster v.Day^ already cited, that a judge's 
notes at a former trial are evidence on a subsequent 
trial ; and although, strictly speaking, this cannot, per- 
haps, be regarded as included in the principle by which 
courts take cognizance of the acts and signatures of 
public officers, inasmuch as judges, virtute officii, are 
not required to take notes of the cases before them, but 
do so merely for their own personal convenience and 
satisfaction ; yet, considering that their notes have all 
the authenticity and value of public documents, there 
seems to be no reason why, even without the aid of a 
statute, such notes, purporting to be signed by the judge, 
should not be received as good evidence. Since, also, 
it appears to be the more established doctrine that the 
judge himself cannot be made a witness as to what took 
place at the former trial ; and, even if this were allowed, 
his presence would only serve the purpose of authenti- 
C5ating his notes, to which he would necessarily refer, 
and which he would follow literally ; every argument 
of public policy seems to be in favour of receiving such 
notes as evidence per se. But there appears to be no 
express English decision on the point ; and Mr. Phil- 
lipps and Mr. Taylor speak doubtfully on it, the former 
inclining to the affirmative, on the dictum of Mansfield, 
C. J., and the latter to the negative, according to Green- 
leaf and some American authorities.^ 

It appears to be understood that a judge cannot be 
called to give evidence of the substance of a former 
trial, but that he may be called to prove anything col- 
lateral or incidental to it.^ Iii B, v. Gazard, Pat- 
teson, J., recommended the grand jury not to examine 
one of their number, who had been chairman at the 
quarter sessions on the trial in which the prisoner had 



> 1 Phill. 307 ; Tayl. 352; Greenleaf, 197; 2 Russ. Cr. 650. 
2 R. V. Gazard, 8 C. & P. 595; R. v. Earl of Thanet, 27 How. 
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conunitted an alleged perjury. His lordship said : *' It 
is a new point, but I should advise the grand jury not 
to examine [the gentleman.] He is the president of a 
coart of record, and it would be dangerous to allow 
such an examination* as the judges of England might 
be called upon to state what occurred before them in 
court." 

It^is sufficient that evidence of what occurred at a 
former trial, when admissible, should be substantially, 
without being literally correct, except where actual 
words are the gist of the issue. Thus, on an indict- 
ment for perjury, evidence of the words spoken, coupled 
with a confident conviction on the part of the witness 
that they were all that was material to the pending 
inquiry, and that they were not qualified by other ex- 
pressions, was held by all the judges to be sufiicient.^ 

» R, y. Howies/, I M.C. C. HI. 



CHAPTER XV. 

ON ADMISSIONS. 
It is a rule at common law, that — 

XLIII. The express admissions, or the 
admissions implied from the conduct 
of a party to a suit, are presumptive 
evidence against him, as between him- 
self and another party; but they are 
not conclusive evidence, unless such 
other party have been induced by 
them to alter his condition;^ nor are 
they evidence as between third parties. 

The branch of law contained in the above general 
role is intricate and prolix, and a complete elucidation 
of it is beyond the limits of this work ; but it will be 
attempted in the present chapter to simplify and explain 
it sufficiently for all practical purposes. 

It might have been presumed, that, in accordance 
with the fundamental principle which requires the 
best evidence to be given, the above rule would have 
been treated as modified considerably by the Law of 
Evidence Amendment Act, 14 <& 15 Vict. c. 99, s. 2, 
by which, parties to any suit or action, or the persons 
on whose behalf such suit or action is brought or de- 
fended, are made competent and compellable witnesses. 



> NtwUm V. Liddiard, 12 Q. B. 925. 
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^Fhe principle, on which the admissions of such parties 
were received previously to the act, was, it is appre- 
hended, on the ground that, pending their common law 
disability as witnesses, such evidence, although second- 
ary in its nature during the lifetime of the declarants, 
was yet the best, and therefore the proper evidence to 
be tendered. But the foundation of this principle was 
clearly removed when the statute made parties compe- 
tent witnesses ; and accordingly it would seem, on 
principle, that evidence of their oral declarations should 
strictly be regarded as being as inadmissible as the 
hearsay evidence of any other living, absent, and pro- 
ducible witness. It is suggested by Mr. Phillipps, in 
the preface to the last edition of his work on Evidence, 
that the new act cannot be considered as affecting the 
existing law of admissions, because the ground for 
their reception lies " chiefly in the reasonable presump- 
tion in favour of the truth of a statement when it is 
against the interest of the party making it." * But, 
with great respect for the learned author, it is suggested 
that the principle, on which admissions are made evi- 
dence against a party, rests by no means on the ground 
that they are against interest ; and, even if this were 
so, it would not explain the principle on which they 
are received during the life of the declarant.^ But t^he 
instances are numberless in which the admissions, so 
far from being against interest, in the opinion of their 
maker, were actually made under a strong impression 
and motive of personal interest. Accordingly, if this 
be the only reason for treating them as not affected by 
the late statute, it is conceived that it will not hold ; 
and that all declarations of parties should be excluded 
as in cases where the hearsay declarations of strangers 
are inadmissible. 

But although it may be difficult to justify on principle 
the continued reception of admissions by parties, it 



» 1 Phill. Introd. Cb., p. 7, 10th Ed. 
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does not appear that the new statute has in any way 
altered the previous practice. In several cases of 
admissions subsequent to the act, no point appears to 
have been raised that such statements ought not to be 
received as long as the declarant can be examined viva 
voce as to their nature ; and at the present time it 
may be regarded as tacitly understood by the profession 
that the law of admissions is not in any way affected 
by the act. It is also to be remarked that if any 
question arose it could only affect the form and mode of 
proo^ not the substance or validity of the admission. 
The controversy would be only whether the declarant 
•himself ought to be called and examined as to the 
actual nature of the admission ; or whether it would 
be sufficient to prove it by an ordinary witness. It 
may also be added, that in a case before the act it seems 
to have been held that the fact of rated inhabitants of 
a parish being rendered competent witnesses, on an 
in^ctment for not repairing a bridge, does not exclude 
extrinsic evidence of their admissions.^ 

Admissions are regarded as being a waiver of proof 
on the part of their makers, rather than as evidence 
against them ; they are potius ah onere probandi 
relevatio, quam propria prohatio,^ In the form of parol 
statements they are not conclusive, but only prima facie 
evidence against their makers. But when they assume 
the form of admissions under seal, or by record, they 
become conclusive. In Heane v. Rogers^ Bayley, J., 
said : — 

" There is no doubt but that the express admissions 
of a party to the suit, or admissions implied from his 
conduct, are evidence and strong evidence against him ; 
but we think that he is at liberty to prove that iBuch 
admissions were mistaken or were untrue, and is not 
estopped or concluded by them, unless another person 



» R, ▼. Inhabitants of Adderbury, 5 Q. B. 187. 
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has been induced by them to alter his condition : in 
such a case the party is estopped from disputing their 
truth with respect to that person (and those claiming 
under him) and that transaction ; but as to third persons 
he is not bound. It is a well established rule of law 
that estoppels bind parties and privies, not strangers.'^ 
Accordingly, in Spargo v. Brown,^ the same learned 
judge remarked that the declarations of a party to the 
record, or of one identified in interest imth him^ are as 
against such party admissible in evidence. 

"An estoppel," it has been said, "is an admission^ 
or something which the law treats as equivalent to an 
admission, of an extremely high and conclusive nature 
— so high and so conclusive, that the party whom it 
affects is not permitted to aver against it or offer 
evidence to controvert it, though he may show that the 
person relying on it is estopped from setting it up, 
since that is not to deny its conclusive effect as to 
himself, but to incaps^citate the other from taking advan- 
tage of it. Such being the general nature • of an 
estoppel, it matters not what is the fact thereby 
admitted, nor what would be the ordinary and primary 
evidence of that fact, whether matter of record, or 
specialty, or writing unsealed, or mere parol ; the fact 
may in each case be proved, the ordinary evidence being 
rendered unnecessary by an estoppel ; and this is no 
infringement on the rule of law requiring the best 
evidence, and forbidding secondary evidence to be pro- 
duced till the sources of primary evidence have been 
exhausted ; for the estoppel professes not to supply the 
absence of the ordinary instruments of evidence, but 
to supersede the necessity of any evidence by showing 
that the fact is already admitted ; and so too has it 
been held, that an admission which is of th§ same 
nature as an estoppel, though not so high in degree^ 
may be allowed to establish facts, which, were it not 
for the admission, must have been proved by certain 
steps appropriated by law to that purpose."* 

» 9 B. & C. 988. « 2 Sm. L. C. 437-8. 
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The highest species of estoppel is between parties to 
a record and their privies ; and it is held unnecessary 
to give any evidence to prove facts which are admitted 
by the pleadings on the record; nor can any be received 
to dispute such admissions, for the jury are only sworn 
to try the matters in issue between the parties, so that 
nothing else is properly before them.^ But it is also 
held that an admission of a fact on the record amounts 
only to a waiver of requiring proof of that feet ; and if 
the other party seeks to have any inference drawn by 
the jury from the fact so admitted, he must prove it 
like any other fact.^ 

The fundamental rule on this head has been thus 
stated : — 

XLIV. The declarations of a party to the 
record, or of one identified in interest 
with him, are evidence as against such 
party.* 

But where the admissions are tendered on the ground 
of identity or privity of interest, such identity or 
privity must clearly appear.* It seems, however, that 
such an interest may be constituted by any amount 
of legal or equitable pnvity. Thus, the admissions of a 
party to the record are receivable to defeat the interest 
of a third person, although the former is only a nomi- 
nal party and trustee for the latter.^ But it appears 
to be doubtful how far the admissions of a cestui que 
trust can be received to defeat the claim of the trustee 
on the record.® 

The rule that a party to the record, however 
nominal his interest may be, cannot be looked on as a 
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cipher, is observed with the utmost strictness. Thus, 
in an action by assignees in the name of a bankrupt for 
goods sold, it was held that a receipt in satisfaction 
by the bankrupt was a bar, although it .appeared to 
have been given under circumstances of collusion be- 
tween the nominal plaintiff and the defendant. ^ 

Where there is no existing privity between co- 
plaintiffs or co-defendants, the act of one will not 
bind the other. Thus the release of a partner after 
the dissolution of a partnership will not bind his co- 
partner. But it appears that to render such a release 
invalid, the circumstances must be such as to raise a 
presumption of fraud.* . 

The highest species of estoppel is the record of a 
verdict between the same parties or their privies where 
the same matter is in issue. Here the rule Interest 
reipublic€e ut sit finis litium intervenes to make the 
admission conclusive. Thus in trespass to land against 
a husband and wife, it was held that they were 
estopped from making an averment on a question of 
title which had been decided against the wife in a 
former action to which she was a party, and where the 
same point was in issue.^ It is not v^ithin the plan of 
this work to elaborate farther the intricate doctrine 
of estoppel by record.^ 

The next superior species of estoppel is by recital in 
deeds; and it is a rule that — 

XLV. A recital in a deed is evidence 
against him who executed the deed, 
or any person claiming under him.^ 

In Bowman v. Taylor, ® Lord Denman said :-^" If 
a party has by his deed recited a specific fact, though 

» Henderson v. Wild, 2 Camp. 561. 
« AUier V. George, 1 Camp. 392. 
> OtUram v. Morewood, 3 East, 346. 

* Se« generally, notes to Ducheta of Kingstorit oate, 2 Sm. L. G. 
» Com. Dig. Evid. (B. 6.) 

• 2 Ad. & £1. 290. 
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introduced bj ^ whereas/ it seems to me impossible to 
say he shall not be bound by his own assertion so made 
under seal;" and Taunton, J., said: — "The law of 
estoppel is nQt so unjust as it has been too much the 
cu9tom to represent. The principle is, that where a 
man has entered into a solemn engagement by deed 
under his hand and seal as to certain facts, he shall not 
be permitted to deny any facts which he has so asserted. 
. . . It is said that the allegation in the deed is 
made by way of recital ; but I do not see that a state* 
ment such as this is the less positive because it is intro* 
duced by a ' whereas.' " ^ 

Where a recital in a deed is a statement which all 
the parties have mutually agreed to admit as true, it is 
an estoppel upon all. But when it is intended to be 
the statement of one party only, the estoppel is con- 
fined to that party, and the intention is to be gathered 
from construing the instruments. ^ 

The recital in a deed of a former deed between the 
same parties,, proves as between such parties so much 
of the former deed as is recited, but no more.^ But 
the substance of a recital in a record carries with it 
the coptext. Thus, in a settlement case, it has just 
been decided by the Court of Queen's Bench, that an 
order of removal unappealed against, or confirmed on 
appeal, is conclusive evidence not only of the sub- 
stantial facts therein decided, but also as to collateral 
recited matters which it was necessary to decide as the 
ground work of the main decision.^ 

It is held that a party's own statements are evidence 
against himself, whether they corroborate the contents 
of a deed, or other written instrument, or not.^ In such 
a case it has been decided that an abstract or affidavit 
used by a person on a reference before a Master to 



1 2 Ad. & El. 291. 

« StronghUl v. Buck, 19 L. J. 209, Q. B. 
» GiUett y.' Abbott, 7 A. & E. 783. 
« R, y. ffartingion, Middle Quarter; 24 L. T. 327, Q. B. 
' » Siatterie v. Poole^ 6 M..& W. 664. 



142 LAW OP EVIDENCE. 

prove title in himself maj be received against him 
in a subsequent litigation.^ 

Becitals are conclusive evidence against parties only 
where they are distinctly antecedent to, and related to 
the substance of the deed. In other <5ases they * are 
treated as prima facte evidence which may be rebutted.* 



Parol admissions are various and numerous, but 
generally constitute only primcL fade and rebuttable 
evidence against their makers. Thus, the acknow- 
ledgment in a deed of consideration money received, is 
conclusive between the parties ;^ but a receipt indorsed 
on the deed, not being under seal, is only prima fade 
evidence that the money has been psud.^ So a receipt 
indorsed on a bill, and generally all parol receipts, 
whether vmtten or oral, are only prima facte evidence 
of payment.^ But in an action by assignees in a 
bankrupt's name, a receipt in full of all demands by 
the nominal plaintiff has been treated as conclusive 
against his assignees.^ 

XLVI. The admission of a partner is evi- 
deDce against his co-partners. 

Thus the admission by one of several plaintiffs, who 
sued as partners, that the subject-matter of the action 
was his own personal contract, has been received as 
evidence to bar the action.'' And, generally, in 
partnership transactions the representations, although 
tortious or fraudulent, of a partner are binding on his 
copartners.® So the admission of a retired partner as 

' Pritchard v. Bagshawe, 11 C. B. 457. 

* 2 Sm. L. C. 443 to 445. 

» Baker v. Dewey, 1 B. & C. 704. 

* Straion v. Ra^tall, 2 T. R. 366. 

* Graves v. Key^ 3 B. & Ad. 313 and note. 
« Alner v. George, 1 Camp. 392. 

' Lucae y, IM La Cow, 1 M. & S. 249. 

* Bapp V. LaViam, 2 B. & Aid. 795. 
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to a partnership transaction while he was in the firm, 
is evidence in an action against a continuing partner. ^ 

When there is a joint interest, the admissions of one 
party concerning a material fact within^ his knowledge, 
are generally evidence against another party.^ Thus, 
an admission hy one in his character of executor 
is evidence against his co-executor :^ and a receipt by 
one of two trustees is evidence against both.^ 

In Whitcomb v. fVhitifig,^ it was held that payment 
of interest by one of several drawers of a joint and 
several promissory note takes it out of the Statute of 
Limitations as against the others; and that such payment 
may be given in evidence in a separate action against 
any one of the others. It was also stated by Lord 
Mansfield in that case, that " an admission by one is 
an admission by all." But now by Lofd Tenterden's 
Act, 9 Geo. 4, c. 14, it is enacted that no joint con- 
tractor shall lose the benefit of the statute by the 
written acknowledgment or promise of another : but 
the effect of payment by one of such joint contractors 
is expressly reserved to continue as before the 
statute.^ 

Before the acts or acknowledgment of one party 
can be made evidence against another, it must be 
proved that such a joint interest exists as creates an 
express or implied authority to bind.*^ It is not enough 
that there should be a mere community without an 
actual privity of interest Thus, the court have re- 
fused to extend the doctrine of Whitcomb v. Whiting 
to the case of a payment by one of two joint and 
several makers of a promissory note as against the 
executors of the other ; and have held that such a 
payment does not take the note out of the Statute of 

« Wood V. Braddech, 1 Taant 104. 

« Le Blanc, J., 11 East, 589. 

» Fox V. WaUrt, 12 A. & E. 43. 

4 Seai/e ▼. Johtuon, 3 B. & C. 421. 
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« Bradfeld v. Tupper, 21 L. J. 6 Ex. 

' Dickinton v. Valpy, 10 B. & C. 128. 



144 LAW OP EVIDENCE. 

Limitations as against the latter.^ So, payment by an 
executor of one of two such makers will not take the 
note out of the statute as against the other.^ 

In actions of tort and criminal prosecutions, the 
admissions of one defendant will not affect another.^ 

In a settlement case it has been held that the de- 
clarations of a rated parishioner are evidence against 
his own parish.^ 



In cases of, principal and agent, the ordinary rule 
applies, qui facit per alium facit per se : and the 
principal will be affected by the admissions of his 
agent so far as they are within the scope of his 
authority ; but not when they exceed it. Thus it has 
been said : — " When it is proved that A. is agent of B., 
whatever A. does, or says, or writes in the making of 
a contract as agent of B., is admissible in evidence, 
because it is part of the contract which he makes for 
B., and therefore binds B." ^ 

But the admissions of an agent, in order to be binding 
on his principal, must be part of the contract or res 
gesta; and therefore a letter from an agent to his 
principal, containing merely an account of his trans- 
actions, is not evidence against the latter.^ But where 
an agent, within the scope of his authoi^ty, wrote to 
his principals that iie had received a sum of money on 
their account, and they replied, giving directions as 
to its disposition, it was held that the agent's state- 
ment so recognised was evidence that the principals 
had received the money.'' 

A principal will not be prejudiced by the un- 
authorized admission of his agent. Thus, in detinue 
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for goods against a pawnbroker; to prove possession, 
evidence was rejected of a statement by the defendant's 
shopman, that ' it was a hard case on his master, who 
had advanced money on the goods.' It was held that 
such a statement was not within the scope of the shop- 
man's authority, and Tindal, C. J., said : — " It is 
dangerous to open the door to declarations by agents 
beyond what the cases have already done. The de- 
claration itself is evidence against the principal, not 
given upon oath : it is made in his absence, when he 
has no opportunity to set it aside, if incorrectly made, 
by any observation, or any question put to the agent. 
. . . . Evidence of such a nature ought always to 
be kept within the strictest limits to which the cases 
have confined it." 

It has been held that a sheriff is liable to an action 
for an escape owing to the laches of his undersheriff;* 
but it is said that he is not Uable for the wrongful act 
of his bailiff, unless an express authority from the 
sheriff can be proved.^ But this last doctrine does 
not appear to be consistent with other cases.^ 

It is not necessary to call the agent to prove his 
admissions :^ and in tort the statements of an authorized 
agent of the defendant as to the subject-matter of the 
action, have been received without the agent being 
called.^ 

Joint-stock Companies, completely registered under 
7 & 8 Vict. c. 110, are bound by the contracts of their 
directors, although all the statutory requisitions of 
s. 44, have not been observed : but their authority 
to bind the company must be proved by the production 
of the registered deed, or other extrinsic evidence.® 



» FtiUer V. Prest, 7 T. R 109. 
« Drake v. Sikes, 7 T. R. 113. 

s North V. Miles J 1 Camp. 389; £fnowbaUy, Goodrich, 4 B. & Ad. 
541. 

* Irving v. Motley, 7 Bing. 543. 

» Peyton ▼. 8t, Thomas's, 4 M. & By. 625, n. 

• Ridley v. PlymotUh Company, ^.,2 Ex. 711. 
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But a member of a projected Joint-stock Company, 
who has taken no active part in the preliminary pro- 
ceedings, will not be affected by the admission of a 
secretary to such a company.^ 

Agency must be proved before the admissions can 
be received. But comparatively slight evidence is 
received as prima facie evidence of authority. Thus, 
to prove authority to sign a guaranty, evidence that 
the agent, the defendant's son, had signed for the de- 
fendant in three or four instances, and accepted bills, 
was held sufficient prima facie evidence of agency.^ 
So, production of a writ, purporting to be signed by the 
plaintiff's town agent, coupled with a receipt for the 
sum claimed, purporting also to be signed by such 
agent, has been received to prove a plea of payment.^ 

The admissions of agents are receivable in criminal 
cases, but only to create a civil liability in the prin- 
cipal. Thus on Lord Melville's trial for embezzlement, 
evidence was received of a receipt of public money by 
an authorized agent, to show that the money was 
actually received. Erskine, C, said : — " The first 
steps in the proof of the charge must advance by 
evidence applicable alike to civil and criminal cases; 
for a fact must be established by the same evidence, 
whether it is to be followed by a civil or criminal con- 
sequence ; but it is a totally different question, in the 
consideration of criminal justice, as distinguished from 
civil, how the noble person now on trial may be affected 
by the fact, when so established. The receipt by the 
paymaster would in itself involve him civilly^ but 
could, by no possibility , convict him of a crime "^ 

The instructions of a principal to his agent are not 
evidence in contract against a third party, unless it be 
shown that they were communicated to the latter.^ 



1 Bumtide v. Dagrdl, 2 Ex. 224. 

« Watkins v. Vince, 2 Stark. 368. 

» Weary v. AMerson, 2 M. & Rob. 127. 

* 29 How. St. Tr. 746 to 764. 

> Smethtarst ▼. Taylor, 12 M. & W. 545. 
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The admissions of a guardian, or prochein amy, are 
generally not evidence against an infant who sues by 
him.^ 

An attorney is presumed to have authority for 
whatever he may say or do on behalf of his client : 
and his authority to make admissions in an action will 
be implied.when he has been proved to be the attorney 
on the record.^ In Younff v. Wright,^ Lord Ellen- 
borough said : — 

" If a fact is admitted by the attorney on the record 
with intent to obviate the necessity of proving it, he 
must be supposed to have authority for the purpose, 
and his client will be bound by the admission ; but it 
is clear that whatever the attorney says in the course 
of conversation is not evidence in the cause."^ 

Where an attorney on the record gave the following 
undertaking : " I hereby undertake to appear for 
A, and B., joint owners of the sloop Arundel^'* &c., 
this was held sufficient prima fade evidence that A. 
and B. were such joint owners.^ 

But an admission before action commenced, by an 
attorney who afterwards appeared on the record, has 
been held insufficient, without proof that he was 
authorized at the time to make the admission.^ 

An admission by an attorney's clerk or agent, is as 
valid as an admission by the attorney,^ 

Where the defendant's attorney, after a controversy 
had arisen, admitted in conversation with the plaintiff's 
attorney that his client's title was under B., and 
ended with B., and the plaintiff claimed as a re- 
mainderman after B., this was held to be a good 
admission of B.'s title.^ So, in an action on a bill, an 



1 Cowlmg ▼. Ely, 2 Stark. 366 ; s. v. Jamn ▼. Hatfield^ 1 Stra. 548 

* Gaintfard v. Grammar^ 2 Camp. 9. 
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admission bj the defendant's attorney that the ac- 
ceptance was in his client's handwriting, is evidence 
of acceptance, without production of the bill.^ 

It has been said that, if the parties have a par- 
ticular controversy, and it seems plain that a certain 
fact is admitted, the jury, as men of common sense, 
may draw the same conclusion as to that fgct, as if it 
were formally proved before them.^ Accordingly, it 
seems to have been considered in a Nisi Prius case, 
that if counsel open statements which he does not 
prove, the opposite party may treat them as admissions : 
but this doctrine has been disputed in a later case.^ 
But generally counsel have authority to make all ad- 
missions, in civil cases, which they may think prefer 
in ' the conduct of a case : and accordingly a special 
case signed by counsel on each side, at a former trial, 
has been held evidence of all the facts therein stated, 
at a subsequent trial.^ But ordinary and less formal 
admissions by counsel at a former trial are not evidence 
on a subsequent trial.^ In criminal cases it appears 
that attorneys have no authority to make admissions ; 
and it is not clear that even counsel have.^ 



Admissions by Wife, 

A wife has no implied authority to make admissions 
in prejudice of her husband's rights, even though he 
possess such rights jure uxoris,'^ Nor can her con- 
fession of a tort committed by her be given in evidence 
to affect her husband in an action in which he is liable 



» ChapUn v. Levy, 22 L. T. 290, Ex, 
« Alderson, B., 1 M. & W. 173. 

* Buncombe v. DankU, 8 G. & P. 222; cont. MacheU ▼. EUU, 
1 C. & K. 682. 

^ * Van Wart v. TTo/fey, By. & M. 4. 

s CoUedge v. Home, 3 BiDg. 119. 

• R, ?. Thomhill, 8 C. & P. 575. 
» Alban 7. Pritcheit, 6 T. B. 681. 
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for costs and damages.* Accordingly, where a wife 
was carrying on business at a distance from her hus- 
band, it was held that her admission as to the amount 
of rent, and the terms of tenancy, was not evidence 
of the facts against him, in replevin by him against his 
landlord. Alderson, B. said : " A wife cannot bind her 
husband by her admissions, unless they fall within the 
scope of the authority which she may be reasonably 
presumed to have derived from him ; and where she 
is carrying on a trade, if it be necessary for that pur- 
pose that she should have such a power, she may be 
his agent to make admissions with respect to matter 
connected with the trade. . . . Here it could not 
be necessary, for the purpose of carrying on the 
business of the shop, that she should make admissions 
of an antecedent contract for the hire of the shop."^ 

But, whenever it can be inferred, from the antecedents 
of a case, that a wife had an express or implied au- 
thority, (IS an agent to bind her husband, her admis- 
sions will affect him.^ Accordingly, in actions against a 
husband for goods supplied to his wife, the jury ought 
not only to be asked whether the goods were neces- 
saries, but also, whether the wife had authority to buy;* 
for a wife has no original authority 'to pledge her 
husband's credit at all.^ 

Where the business is such as is tisually transacted 
by women, a wife's admission concerning it has been 
received against her husband.^ 




> Dmn V. White, 7 T. B. 112. 

* Meredith v. Footner, 11 M. & W. 202. 
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the conduct of a clerk has been held not bound by the 
admissions of the clerk that he had embezzled monej.^ 
Nor, on a guarantee to pay for goods, is the surety 
bound by the admissions of his principal as to delivery.^ 
But receipts in the book^ of a deceased collector or 
clerk are evidence against a Burety, as declarations in 
the course of business or against interest.^ 

Admissions by acts or condtict. 

The assumption of character is evidence to create a 
liability for acting in it, and the tacit recognition of it 
waives objections to its validity. On this ground execu- 
tors de son tort are liable for interfering with the pro- 
perty of a deceased person. Accordingly, where a person 
holds himself out as a physician, he cannot maintain an 
action for fees as a surgeon ; but where, in such an 
action, it appeared that the defendant had paid money 
into court, it was held that this amounted to a recognition 
of the plaintiff's right to sue.^ So, a collector of turn- 
pike tolls, although not legally appointed, has been 
held capable of maintaining an action for them on a 
count for an account stated, where the defendant had 
paid part and promised the remainder.^ And the title of 
an assignee in bankruptcy, if not formally disputed, is 
sufficiently established by proof that the defendant had 
treated with him as such.^ But, where the plaintiff 
professes to sue in a particular capacity, it must be 
strictly proved, in the absence of such admission.^ 
Generally, however, it is a rule, as laid down by Lord 
Ellenborough, that any recognition of a person standing 
in a given relation to others is prima fade, but not 
conclusive, evidence against the person making the 



1 Smith ▼. WhittingTiam, 6 C. & P. 78. 
« Evans ▼. Beattie, 1 C. & P. 394. 
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recognition, that such relation exists.^ The value of 
such evidence will depend also entirely on the circum- 
stances.^ 

Conduct, manner, demeanour, or acquiescence, are 
also generallj receivable as evidence of admissions, but 
subject to many qualifications. Thus it has been said : 
'* A declaration, in the presence of a party to a cause, 
becomes evidence, as showing that the party, on hear- 
ing such a statement, did not deny its truth. Such an 
acquiescence indeed is worth very little where the 
party hearing it has no means of personally knowing 
the truth or falsehood of the statement." ^ Wliere a 
notice of dishonour, in an action on a bill, had been put 
by the plaintiff's attorney into the letter-box of the 
defendant's attorney, and the latter, shortly after, called 
on the former, in consequence, as he said, of what the 
former had written ; it was held, there was sufficient 
evidence for a jury of an admission that notice had 
been given. ^ But a merely conditional acknowledg- 
ment of liability in such a case, in the event of a party 
primarily liable not paying, will not dispense with 
the necessity of formal notice.* 

In settlement cases, proof that a parish has relieved 
for seven years has been held to be evidence that the 
pauper was settled in the parish.® So, evidence of relief 
given to a pauper residing out of the relieving parish 
admits a settlement.^ But mere relief of casual 
paupers is no evidence of a settlement.® Nor even 
where the relieving parish has enabled the pauper to 
remove to another parish.^ 

Acquiescence in an act is also evidence of an admis- 
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sion; but, to make it 8o, it has been said that it most 
exhibit some act of the mind and amount to voluntary 
demeanour or conduct of the party. ^ Thus, if an ac- 
count be delivered and retained for any time without 
objection, it is presumed to be correct,^ So, where an 
account has been stated and a bill given for the amount, 
the debtor cannot, in an action on the bill, impeach the 
charges.^ So, a notice to quit lands, which has been 
served and not objected to, is evidence against the 
tenant that the tenancy commenced at the season of 
the year when the notice to quit expires.^ And an 
objection to one of several items in an account, without 
remark as to the others, is evidence of an admission 
that they are correct.^ 

Admissions are implied from the form of pleadings;^ 
of judges* orders;*^ from the attornments inferred from 
the relation of landlord and tenant ;^ submission to a 
distress;^ and in many cases unanswered letters are evi- 
dence of the statements which they contain. But their 
value will depend entirely on special circumstances. 
The mere fact of their not having been answered 
will amount to no recognition of their accuracy ; but 
they will be receivable in conjunction with subsequent 
statements made with reference to them by the party 
to whom they are addressed.^® 

Payment into Court 

It is said, that payment of money into court admits 
Everything which the plaintiff would be obliged to 
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prove in order to recover the money.^ But this 
doctrine is controlled by later cases, which have settled 
that payment into court ^admits only a liability to 
the extent of the money paid on one or more of the 
contracts in the declaration ; and it would appear 
that, practically, the contract must be proved.^ The 
general discussion of this class of adBoissions will be 
sought more appropriately in works on pleading. 

Admissions toithout prejudice. 

An admission cannot be given in evidence against a 
party who has made it w^th a declaration or intimation 
that it is to be regarded as confidential, or without 
prejudice.^ But it must appear distinctly, that the 
communication was meant to be confidential, and an 
offer of compromise unaccompanied by any such 
qualification is strictly receivable in the nature of an 
admission.^ 

Admissions before trial. 

In order to save expense and facilitate, proceedings, 
it is now usual and right for each party, previous to 
trial, to call on the opposite party to make various 
admissions, by which the party so admitting cannot be 
prejudiced, and to which therefore he cannot reasonably 
object. These admissions are now regulated and re- 
quired by the Common Law Procedure Act, 1852, 
which enacts that — 

" Either party may call on the other party by notice 
to admit any document, saving all just exceptions ; 
and, in case of refusal or neglect to admit, the costs of 
proving the document, shall be paid by the party so 
neglecting or refusing, whatever the result of the cause 
may be; unless at the trial the Judge shall certify that 

1 Per Cur., Dyer v. Ashton, 1 B. & C. 3. 
« Kingham v. Robins^ 5 M. & W. 94. 
• Cory V. BretUm, 4 C. & P. 462. 
« WaUace v. Small, M. & M. 446. 
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the refasal to admit was reasonable ; and no costs ci 
proving any document shall be allowed unless such 
notice be given, except in cases where the omission to 
give the notice is, in the opinion of the master, a saving 
of expense :" (15 & 16 Vict. c. 76, s. 117.) 

'* An affidavit of the attorney in the cause, or his 
clerk, of the due signature of any admissions made in 
pursuance of such notice, and annexed to the affidavit, 
shall be, in all cases, sufficient evidence of such ad- 
missions:" (s. 118.) 

" An affidavit of the attorney in the cause, or his 
clerk, of the service of any notice to produce, in respect 
of which notice to admit shall have been given, and of 
the time when it was served, with a copy of such notice 
to produce annexed to such affidavit, shall be sufficient 
evidence of the service of the original of such notice, 
and of the time when it was served :" (s. 1 19.) 

The form of notice to admit, under the 1 17 th section, 
cited above, is regulated by the 29th rule of Hilary 
Term, 1852. And by the 30th rule of the same term, 
it is ordered that — 

"In all cases of trials, writs of inquiry, or in- 
quisitions of any kind, either party may call on the 
other party by notice, to admit documents in the 
manner provided by, and subject to the provisions of 
the Common Law Procedure Act, 1 852 ; and in case 
of the refusal or neglect to admit after such notice 
given, the costs of proving the document shall be paid 
by the party so neglecting or refusing, whatever the 
result of the cause may he, imless at the trial or in- 
quisition, the judge, or presiding officer shall certify 
that the refusal to admit was reasonable : and no costs 
of proving any document shall be allowed unless such 
notice be given, except in cases where the omission to 
give the notice is, in the opinion of the master, a saving 
of expense." 

The form of admission under the above statute and 
rules is the same as that which was previously in force 
under the now repealed rules of Hilary Term, 4 Will. 4. 
Various decisions under these rules have established 
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the principle, that a party, by admitting a docum^at, 
does not thereby in any way recognise its legal validity, 
but merely enables the opposite party to dispense with 
the usual evidence which would otherwise be necessary 
to bring it before the court. Thus, when a party 
admitted his signature to a bill of exchange, he was 
still allowed to object to the insufficiency of the stamp.* 
And an admission on notice of certain documents 
which were described as copies of, or extracts from, 
certain original documents, was held not to make such 
copies evidence, in the absence of sufficient reason for 
the non-production of the originals.^ But an admis- 
sion of a bill of exchange drawn by the plaintiff, 
directed to the defendants, **and accepted by one 
H. B. for the defendant," has been held to estop the 
defendant from disputing H. B.'s authority to accept.^ . 
So, it has been held that after admission of a deed, 
no objection can be taken to an erasure or interlinea- 
tion which may afterwards appear. In such a case, 
where the defendant objected at trial to an unexplained 
interlineation which had been admitted without ob- 
jection, Coleridge, J. said : — " Before a party admits 
a deed, it is produced to him for the very purpose of 
enabling him to inspect it, and say whether he objects 
to its admission in the form in which it appears to be 
written. Here it must be considered, either that the 
defendant really admitted that the deed was correct, 
and the interlineation no objection, or that the admis- 
sion was made with the dishonest intention of entrap- 
ping the plaintiff; and as it must be presumed that the 
defendant acted upon the inspection of the deed upon 
which he had a right to act, I think the objection has 
been waived under the notice to admit." ^ 

Where there is a variance in date between the 
document admitted and that which is produced, it 
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will be immaterial, unless the opposite party have 
been misled by it,^ but it ought to be shown that the 
document admitted and that produced are the same.^ 
' A subsequent chapter on Inspection has been un- 
avoidably anticipated in some measure by these 
remarks on the admission of documentary evidence ; 
but it has been thought desirable, as far as possible, to 
classify the different kinds of legal admissions in one 
chapter. 

Finally, it is to be observed that the whole of a 
statement containing an admission is to be received 
together.^ It will not be inadmissible, because portions 
of it contain hearsay ; but the fact will be matter of 
commentary by the judge to a jury, and he will also 
remind them that it is ^eir duty to consider the whole 
statement, although an omission in this respect will 
not vitiate a verdict, if it appear that the whole 
admission has been otherwise brought fairly before 
them.* 

The present chapter contains now, it is believed, the 
fundamental and most practical principles of the law 
of admissions, as a branch of legal evidence. But there 
is no part of the law in which the principles are more 
subtle, and the illustrations more numerous. It is 
hardly possible to exhaust or reconcile all the decisions ; 
but it has been carefully attempted to select and 
elucidate such as are practically most important. 
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CHAPTER XVI. 

ON CONFESSIONS. 

As in civil controversies the admissions of parties are 
received against their makers, so in criminal trials the 
confession of a prisoner is held to be evidence against 
him of a very high nature. But since a person charged 
with a crime may be induced by his situation either to 
criminate himself untruly, under the influence of 
excitement and terror, or trusting to a promise of 
forgiveness by a prosecutor, or other person who may 
be presumed to have a power of pardoning, it has 
long been the policy of the criminal law to reject 
evidence of every confession or statement by a prisoner, 
which has been made under the pressure of any species 
of physical or moral duress. Whenever, therefore, at 
a criminal trial there appears to be ground of reason- 
able suspicion that a confession of guilt has been elicited 
from a prisoner by a threat of punishment, in the event 
of a refusal to confess, or of forgiveness on condition 
of confessing/ the court will inquire strictly into the 
preliminary and antecedent circumstances of the state- 
ment which is to be tendered, and will not receive it 
unless it appear to have been the free and voluntary 
declaration of the prisoner. The rule, as now f ecog- 
nised is the following : — 

XLVII. The statement of a prisoner as to 

the circumstances of a crime with which 

he is charged is evidence against him- 

seli^ unless it have been elicited from 

[ev.] p 



158 LAW OF £TIDENC£. 

him by a person who had at the time, 
actually or presumably, power to for- 
give ; and who, in that capacity, induced 
the prisoner to confess, by holding out 
to him an offer, or prospect of, forgive- 
ness. 

Such is the existing rule, as confirmed by the latest 
decisions ; but it is right to observe that it must be 
regarded as still comparatively unsettled, and in a state 
of transition. There appears to be a growing conviction 
in the minds of many learned judges that it has been ex- 
tended too far ; and that it has been made the technical 
instrument of excluding much valuable and unobjecticm- 
able evidence. The tendency, therefore, seems to be 
rather towards a contraction than an extension of the 
rule ; and the latest authorities are remarkable for the 
strong language in which the judges have reprobated 
even the principle of it.* 

In R. V. Baldry,^ Lord Campbell, C. J. said :— "The 
rule seems to be this : — 1£ there be any worldly advan- 
tage held out to the accused to be obtained by confession, 
or any harm threatened to him if he refuses to confess^ 
any statement made by him in consequence of any such 
inducement must be rejected. The reason for this rule 
I take to be, not that the law supposes that what is said 
after such inducement is false, but that the prisoner 
may have said something under a bias, and that it is 
not a purely voluntary confession." Aiid Pollock, C.B, 
in the same case, said : — "By the law of England every 
confession to be used against a prisoner must be a volun* 
tart/ confession. Every inducement held out by a person 
in authority will render a confession inadmissible ; and 
the cases have gone very far as to who are persons in 
authority." 

Accordingly, a confession will be inadmissible whfin 
it has been obtained by any threat or promise of favour 

> See J2. T. Baldry, 21 L. J. 130,M. C. 
s Jhid. 
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held out by a prcNseeutor or his wife;* by the prisoner's 
master or mistress when the crime has been committed 
against either of them, but not otherwise ;2 by the 
attorney of such person in authority; by a constable, or 
any one acting under a constable;^ and especially by 
a magistrate.^ 

But the inducement must be held out by a person 
who is in authority^ and who has presumably power to 
forgive. Accordingly, where a maid servant was 
indicted for child murder, a confession elicited from her 
by her mistress was held admissible, because the crime 
was in no way connected with the management of the 
house, and there was, therefore, no probability that the 
mistress or her husband would prosecute in it.^ So 
even when a confession is elicited by an inducement 
held out by a non-resident daughter of a prosecutor, it 
appears that she is not a person in authority competent 
to hold out an inducement, and that the confession is 
admissible.® 

But if the inducement be made in the presence of a 
person in authority, such as a prosecutor, or one who is 
likely to be a prosecutor, who stands by and does not 
object, his silence is treated as a tacit acquiescence in 
the inducement, and the confession will be rejected.^ 

When the inducement is held out by a person who 
has no authority in the matter, a confession will not be 
inadmissible. Thus, when a prisoner's neighbours, who 
were not connected with the prisoner, advised her to 
tell the truth for the sake of her family, the confession 
was received.® 

When the inducement has been once held out by a 
person in authority, no subsequent confession to such 
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person will be admissible, unless it appear clear that 
the impression, which it was calculated to make, has 
been removed from the mind of the prisoner.* If the 
judge discovers that a confession has been improperly 
received, he will strike it from his notes, and direct the 
jury that it is to have no weight with them.^ 

Great uncertainty still prevails as to the precise 
words which are sufficient to exclude a confession. 
But a confession will generally be excluded if a 
prisoner be told that it will be better for him if he 
confess ; or worse for him if he do not confess:' and 
the following are instances of inducement where a 
subsequent confession has been rejected: — 

" If you do not tell me who your partner was I will 
commit you to prison." * 

" Tell me where the things are, and I will be favour- 
able to you." ^ 

" If you are guilty, ^o confess; it will perhaps save 
your neck; you will have to go to prison; pray tell me 
ifyoudidit."6 

" If you do not tell me all about it, I will send for a 
constable." ^ 

" You had better tell all you know." ® 

In a recent case at Taunton (Spring Assizes, 1855), 
Erie, J. held that these last words addressed by a 
constable to a prisoner did not exclude a subsequent 
confession ; apparently on the ground that the induce- 
ment held out no distinct prospect of a temporal benefit. 

"It would have been better if you had told at 
first." 9 



9 Eass. Cr. 833-5. 
f R. V. Gamer, 2 C. & K. 920. 
' 2 East P. C. 659. 

it V. Parratt, 4 C. & P. 570. 

R. V. Cassj 1 Lea. C. C. 293, n. 

R. T. Upchurch, R. & M. 465. 

R. T. Richards, 5 C. & P. 318. 

6 C. & P. 353. 

R, V. Walkley, 6 C. & P. 175. 
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In R,Y, Walkley, these words excluded ; but in a 
precisely similar (5ase on the Western Circuit (Spring 
Assizes, 1853), Grompton, J., admitted a confession on 
the ground that the words contained no present induce- 
ment to confess. 

" I should be obliged to you if you would tell us 
what you know about it; if you will not, of course we 
can do nothing for you/*^ 

" It will be best for you if you tell how it was 
transacted." ^ 

It appears that a statement made by a prisoner in 
expectation of a reward, and a pardon which have been 
offered by the Crown is inadmissible. * 

On the other hand, confessions have been received 
notwithstanding the following apparent inducements: 

" You had better tell the truth,'* or " Be sure to tell 
the truth."* 

In R. V. Court, Littledale, J., said, " It can hardly 
be said that telling a man to be sure to tell the truth is 
advising him to confess what he is really not guilty of. 
The object of the rule relating to confessions is to 
exclude all confessions which may have been procured 
by the prisoner being led to suppose that it will be 
better for him to admit himself to be guilty of an 
offence which he really never committed." 

"If you will tell where the property is you shall see 

your wife."^ 

« 

A confession obtained by mere official questions, 
without threat or promise, is admissible. ^ 

In R. V. BMry^'^ the policeman who apprehended 



» R, ▼. Partridge, 7 C. & P. 551. 

« R, ▼. Warringkam, 2 Den. C. C. 447. 
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the prisoner told him, at the time of the apprehension, 
that '^ he need not say anything to criminate himself; 
what he did say would be taken down and used in 
evidence against him." The prisoner then confessed^ 
and the Court of Criminal Appeal held that these words 
did not contain any inducement. So where a magistrate 
after examining witnesses, said to the prisoner, "Be 
sure you say nothing but the truth, or it will be taken 
against you and may be given in evidence against you 
at your trial ;" ^ the confession was received. But it 
is the duty of a magistrate to caution the prisoner in 
the language prescribed by the II & 12 Vict. c. 42, 
s. 18. 

It is also necessary, in order to exclude a confession, 
that the inducement held out should contain some pro- 
mise or prospect of a temporal benefit Accordingly, if it 
amount to no more than a moral or religious exhortation, 
it will be admitted. Thus, where a person said to a 
boy of fourteen, who had been apprehended on a charge 
of murder, " Now kneel you down by the side of me 
and tell me the truth," and on the boy doing so, added, 
*« I am now going to ask you a very serious question, 
and I hope you will tell me the truth in the presence 
of the Almighty ;" the confession which followed was 
admitted by the judges.* So the words, " Do not run 
your soul into more sin, but tell the truth," have been 
held not to contain an inducement' 

A confession will not be inadmissible merely because 
it has been obtained by deception. Even when the 
• prisoner has made it only on receiving a preliminary, 
oath of secrecy from the person trusted, such person 
will be competent and compellable to reveal it ;* and a 
confession made by a prisoner while drunk will be 
received.^ 



» R, V. Holme$, 1 C. & K. 247. 
« R, T. Wild, R. & M. C. C. B. 452. 
8 R, V. Sleeman, 23 L. J. 19, M. C. 
* R. V. Shaw, 6 C. & P. 372. 
» R. y.Spifbmy, 7 C. & P. 187. 
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Voluntary statements made by a prisoner before a 
committing magistrate are strictly admissible against 
him, bat not if taken on oath.^ But before a magistrate 
asks a prisoner if he wishes to make any statement, he 
is bound to caution him in the language of 1 1 & 12 
Vict. c. 42, s. 18. By that section it is provided that, 
after the examinations of all the witnesses on the part 
of the prosecution shall have been completed, the justice 
of the peace, oroneof the justices, by or before whom such 
examination shall have been so completed as aforesaid, 
shall, without requiring the attendance of the witnesses, 
read, or cause to be read to the accused the depositions 
taken against him, and shall say to him these words, or 
words to the like effect: — "Having heard the evidence, 
do you wish to say anything in answer to the charge ? 
You are not obliged to say anything unless you desire 
to do so, but Whatever you say will be taken down in 
writing, and may be given in evidence against you 
upon your trial ;" and whatever the prisoner shall lien 
say,- in answer thereto, shall be taken down in writing 
and read over to him, and shall be signed by the said 
justice or justices, and kept with the depositions of the 
witnesses, and shall be transmitted with them as here- 
inafter mentioned ; and afterwards, upon the trial of 
the said accused person, the same may, if necessary, be 
given in evidence against him without further proof 
thereof, unless it shall be proved that the justice or 
justices purporting to sign the same did not in &ct 
sign the same. Provided always that the said justice 
or' justices, before such accused person shall make any 
statement, shall state to him, and give him clearly to 
understand that he has nothing to hope ^m any 
promise of favour, and nothing to fear from any threat 
which may have been holden out to him to induce him 
to any admission or confession of his guilt ; but what- 
ever he shall then say may be given in evidence against 
him upon his trial, notwithstanding such promise 
or threat ; provided nevertheless, that nothing herein 

1 1 Pbill. 422. 
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eoacted or contained shall prevent the prosecutor in 
any case from giving in evidence any admission or con-^ 
fession, or other statement of the person accused or 
charged. 

When a confession is inadmissible, every statement 
or act, which presumably and reasonably, flows from it 
wiU be also inadmissible in evidence ; for it is held 
that the influence, which produces a groundless con- 
fession, may also produce groundless conduct.^ But 
although a confession be inadmissible, a witness may 
be asked whether, in consequence of something which 
the prisoner had said, he has made any discovery of 
other facts' which bear on the case.^ 

If two persons be charged jointly, the confession of 
one will not be evidence against the other; for a prisoner 
is called upon to answer depositions on oath, but not to 
make any answer to the statement of another prisoner.^ 
But the record of the conviction of a principal in a 
felony, who has pleaded guilty, is evidence against an i 

accessary of the commission of the principal felony.^ 

On trials for conspiracy, where the conspiracy has 
been proved, the acts of one conspirator are evidence 
against the other conspirators. So it was held on 
Hardy's trial,^ that the statements in the letters ad- 
dressed by one conspirator to another, are evidence 
against the latter. 

Principals and agents are not criminally liable, as 
such for their respective acts, and, therefore, cannot be 
affected .by each other's confessions. Thus, on Lord 
Melville's trial for embezzlement, it was held that the 
admissions of his agent that the latter had received 
money on account of his principal, only affected the 
principal with a civil liability, and that it could by 
no possibility convict him of a crime.^ But there is an 

> R, ▼. Jenkins, R. & R. 492. 

• R, V. Oould, 9 C. & P. 364. 
» Patteson, J., R. v. Sioinnerianj C. & M. 593. 

• R. V. jB/ecifc, 4C. &P. 377. 
» 24 How. St. Tr. 475. 

• 29 How. St. Tr. 764. 
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exception to this rule in the case of a libel published in 
a newspaper, where the proprietor is prima facie liable 
for the insertion by his agent. ^ 

A prisoner may be convicted on proof of a confession 
without other evidence; but judges are unwilling to 
direct a conviction in such cases. Instances are com- 
mon in which prisoners, under the influence of a morbid 
sentiment, have confessed crimes which they have never 
committed; and there are others in which the confession 
seems to have been prompted by the full, but unfounded 
belief in the confessing party, that he had committed 
the crime. It has also been observed by Mr. Baron 
Parke, that " too great weight ought not to be attached 
to evidence of what a party has been supposed to have 
said ; as it very frequently happens, not only that the 
witness has misunderstood what the party has said, but 
that by unintentionally altering a few of the expressions 
really used, he gives an effect to the statement com- 
pletely at variance with what the party really did say." ^ 

A confession before magistrates must be proved at 
trial by the depositions, unless it be clearly shown that 
the statement was not taken down at the time.^ 



1 R, ▼. Chitch, 1 M. & M. 433. 

• Earli y. Pichm, 5 C. & P. 542, n. 

• 2 Boss. Cr. 825, notes. 



CHAPTER XVn. 

ON THE BURDEN OF PROOF. 

Hating considered the principles according to which 
evidence is admitted or excluded in courts of justice, 
we are next to consider the rules by which admissible 
evidence is applied to prove or disprove the issues in a 
cause. The fbrst question in this inquir^-^ is — On whom 
does the onus proband^ or burden of proof rest, when 
an issue between two parties is before the court ? The 
answer to this question includes the answer to another 
point, which causes frequently great controversy, as 
preliminary to the opening of a case, viz., which party 
has the privilege, or incurs the 'duty, of beginning? 
Practically, no point in the law of evidence involves 
more subtle principles of law ; and none contains more 
important advantages and disadvantages, according to 
the circumstances, to the contending parties. Gene- 
rally in legal as in social controversies, each party is 
anxious to have the last word ; and as the last spe^er 
in social circles commonly carries off a decided superi- 
ority over a previous speaker, in the estimation of his 
audience, so every ^ litigant or advocate knows from 
experience the value of having his view of the case 
the last to vibrate in the ears and memory of a court, 
and especially of a jury. On the other hand, cases 
frequently arise where the first word may be more 
valuable than the last ; or where it is possible, by dex- 
terity and tact, to have the double advantage of the 
first and the last word. Again, a plaintiff who would 
otherwise contend inflexibly that it is his privilege to 
begin, if he should foresee that the defendant must 
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call witnesses, and so give the plaintiff a reply, will 
insist as inflexibly on waiving his privilege, if it should 
appear that the defendant does not mean to call wit- 
nesses, but to rest his case on cross-examination and 
the eloquence of a last appeal But it is needless to 
insist on the importance which necessarily attaches to 
the order in which parties are allowed to state their 
cases to the court. It is also impossible to give any 
precise rule as to the cases in which it may be desirable 
to claim or to waive the privilege. The course of 
policy in this respect must depend entirely on the 
nature of the case ; and the cultivated instincts of the 
practical man are the only safe criterion. 

The general rule of our law has been adopted fix)m 
the civil law : Ei incumbU probatio qui dicitj non qui 
negaO 

XLVIII. The issue must be proved by the 
party who states an afllrmative; not 
by the party who states a negative. 

In other words, it is a legal maxim that a negative 
cannot be proved. But this rule is subtler in substance 
than it is in form. Thus, a legal affirmative is by no 
means necessarily a grammatical affirmative ; nor is a 
legal negative always a grammatical negative. 

A legal affirmative comes frequently in the question- 
able shape of a grammatical negative ; and a legal 
negative as often appears as a grammatical affirmative. 
The solution of the difficulty is to be found only in the 
logical doctrine of the copula, which equally ignores 
affirmative and negative propositions as formular con- 
ditions. No branch of our law is founded more on the . 
old logic of the schools than that which we are now 
considering ; and the only safe practical rule for deci- 
ding whether a pleading is affirmative or negative in 
character, is to disregax^d entirely the forms of affirma- 

0) Dig. xxii. 
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tioi> and negation, and to ascertain strictly which is 
the part J who has made a substantial affirmation, which 
may be, not unlikely, negative in form. The second 
and most practical branch of the present rule, therefore, 



XLIX. The issue must be proved by the 
party who states the affirmative in 
substance, and not merely the affirma- 
tive in form. 

Still it is the general rule that the plaintiff begins. 
In Mercer v. Wkall^^ Lord Denman said : — "It appears 
expedient that the judge, the jury, and the defendant 
himself should know precisely how the claim is shaped. 
This disclosure may convince the defendant that the 
defence which he has pleaded cannot be established. 
On hearing the extent of the demand, the defendant 
may be induced at once to submit to it rather than 
persevere. Thus the affair reaches its natural and 
best conclusion. If this does not occur, the plaintiff, 
by bringing forward his case, points his attention to 
the proper object of the trial ; and enables the defendant 
to meet it with the fidl understanding of its nature and 
character." 

In ^17105 V. HugJies^^ plaintiff declared on a breach 
of contract for not embossing calico in a. workmanlike 
manner ; defendant pleaded he did emboss in a work- 
manlike manner.' Here the affirmative was formally 
with the defendant ; but on a question as to the right 
to begin, Alderson, B. ruled for the plaintiff, and said : 
— " Questions of this kind are not to be decided by 
simply ascertaining on which side the affirmative, in 
point of form, lies ; tJie proper test is which party would 
be successful, if no evidence at all were given. Now 
here, supposing no evidence to be given on either 
side, the defendant would be entitled to the verdict ; 
for it is not to be assumed that the work was badly 

(>) Mercer v. WhaU, 5 Q. B. 447. 
(•) 1 M. & R. 464. 
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executed ; therefore the onus lies with the plaintiff/ 
The same learned judge also, in Mills v. Barber,^ 
stated that the test would likewise be to examine 
whether, if the particular allegations were struck out 
of the plea, there would or would not be a defence to 
the action; and that it is quite immaterial whether the 
allegation be in the affirmative or negative. The partj, 
who would fail in either event, is the proper party to 
begin.- 

And, generally, since the law will not presume a 
criminal or civil tort, the party alleging the commission 
of the act must prove it. Thus, in Amos v. Httghes, 
the. court would not presume the work to have been 
done in an unworkmanlike manner ; and in an action 
for putting combustible goods on board the plaintiff's 
ship without due notice, it was held that the plaintiff 
was bound to prove the negative.^ So, in an action 
for breach of a covenant or promise to repair, if the 
plaintiff declare that the premises were not kept in 
repair, and the defendant plead that theyf^^^r^, the 
plaintiff must . begin, and prove the non-repair.* So, 
in an action by executors on a life policy, in which the 
declaration set out that the assured was not afflicted 
with rupture or any other disease at the time of assu- 
rance ; and the plea stated that he was suffering from 
rupture at the time, and had concealed the fact ; the 
court held, that this was a substantial affirmative on 
the part of the plaintiffs, and that they should have* 
begun.^ So, in ejectment by a landlord, on a breach of 
covenant by defendant to insure premises, the burden 
of proof lies on the plaintiff, because the object of the 
action is to defeat the estate granted to a lessee.^ 

It appears, therefore, from these cases, that, since 
the law will not presume illegality, the burden of 
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proof rests with the party who affirms the breach of a 
public or personal duty. Thus, since bills are presumed 
to be given for good consideration, it lies on the party 
who denies the fact to prove the negative. But if the 
defendant can show that there has been something of 
fraud in the previous steps of the transfer of the in- 
strument ; it throws upon the plaintiff the necessity 
of showing under what circumstances he became pos- 
sessed of it.^ Thus, in an action by indorsee against 
acceptor, if the defendant plead that the bill was obtained 
from him by fraud, and that the plaintiff gave no con- 
sideration for it ; proof of the fraud is held to throw on 
the plaintiff the onus of showing that he gave con- 
sideration for the bill :* for although a bill is presumed 
to have been given for a good consideration, yet, r.3 soon 
as fraud is proved, a contrary presumption arises.^ 

There are also cases where the party who charges 
an illegal act cannot be called on to prove it, on the 
ground that the charge can be more easily refuted than 
it can be established. Accordingly it has been said 
thatr— 

L. In every case the onus prohandi lies on 
the person who wishes to support his 
case by a particular fact which lies 
more peculiarly within his knowledge; 
or of which he is supposed to be cog- 
nizant."* 

Thus, generally, in summary proceedings before 
magistrates, the defendant, who claims a qualification, 
and not the informer who charges the want of it, must 
prove the fact ; for this is peculiarly within the know- 
ledge of the former.^ This principle has been expressly 

1 Patteson, J., WhittaJcer v. Edmunds, 1 M. & R. 386. 

« Harvey v. Towers^ 20 L. J. 518, Eji. 

« Berry v. Alderman, 23 L. J. 36, C. P. 

* Holroyd J., R, v. BwrdeU,4: B. & Aid. 140. 

» R, ▼. TWner, 5 M. & S. 206. 
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imported into the New Grame Act, 1 & 2 Will. 4, c. 32, 
8. 42, which enacts that, " it shall not be necessary, in 
any proceeding under that act, to negative by evidence 
any certificate, licence, &c., or, other matter of excep- 
tion or defence ; but the party seeking to avail himself 
of such certificate shall be bound to prove the same." 

In an action for goods sold and delivered, with a plea 
of infancy, the onus probandi lies upon the defendant ; 
as the law presumes that, when a man contracts, he is 
of proper age to contract, until the contrary be shown.^ 
So negligence in carriers,^ legitimacy of children, born 
in wedlock,^ the duration of life,^ insanity, are all 
issues in which the oniLS probandi is regulated by the 
legal presumption as to the fact : and the party who 
disputes the* truth of the presumption in the particular 
case is bound to show that it does not apply.* 

Questions as to the right to begin in the superior 
courts, which were formerly regulated in a great measure 
by the pleading rules of 3 & 4 Will. 4, are now regu- 
lated by the new pleading rules of Hilary Term, 
16 & 17 Vict. 

It is the duty of the judge to determine which party 
has the right to begin ; but an incorrect ruling by him 
will be no ground for a new trial, unless it appear to 
have caused substantial injustice.^ 



I Hartley t. Wharton, 11 A. & E. 934. 
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CHAPTER XVin. 

ON THE SUBSTANCE OF THE ISSUE. 

LI. It is enough if only the substance of 
the issue be proved. 

In other words, a partj will hare safficientlj proved 
his case if he establish substantially his allegations ; and 
he will not be prejudiced by failing to prove matter 
which is unnecessary to support his claim, and which 
may therefore be disregarded as surplusage. Generally, 
allegations which are introductory and explanatory, 
may be treated as matter of mere inducement, and con- 
sequently as surplusage.^ But it is not every unneces- 
sary allegation which may be treated as surplusage; for 
irrelevant matter may be so connected and incorporated 
with essential matter, as to render them legally insepa* 
rable ; and where this is so, the irrelevant matter must 
be proved. This doctrine is subtle and unsettled ; but 
it will now be considered. 

If words be inserted in pleadings which are without 
meaning, or which have been introduced by mistake, 
they will be struck out as surplusage at common law.' 
So, in tort involving a claim for a sum certain, it is 
immaterial that the sum due, as proved, is less than the 
sum claimed.' But where a contract is stated in a 
declaration, unless it be truly stated, the plaintiff cannot 
recover. And so, if a plaintiff profess to set out a title, 
he must set it out correctly.^ It is also held, that a 

1 BichetU ▼. Saiwajf, 3 B. & Aid. 323. 
s King t. Py^peU, 1 T. R. 235. 
> Gwmnet v. PhiUipt, 3 T. R. 643. 
* Lord EesjoD, 3 T. B. 643. 
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contract id entire in its nature, and most be proved as 
laid.^ These principles will be best illustrated by the 
leading case of Bristow v. Wright,^ 

That was an action by a landlord against sheriffs, 
for taking in execution the goods of his tenant without 
satisfying him for a year's rent which was due ; and 
the declaration stated a demise for a year on reservation 
of a rent payable quarterly^ but at the trial there was 
no evidence of the times of payment. It was urged 
that the contract was not the gist of the action, and that 
the plaintiff was entitled to retain a v^dict, on having 
shown, as he had, that a year's rent was in arrear. 
But the court directed a judgment of nonsuit ; and Lord 
Mansfield, in delivering it, idthough he had thought the 
pliaintiff^s case sufficiently established on trial, expressly 
abandoned that opinion. He said : — <^ I am convinced 
that it is better for the sake of justice that the strict 
rule should in this case prevaiL I have always thought, 
and often said, that the rules of pleading are founded 
on good sense. Their objects are precision and bre- 
vity. It is easy for a party to state liis cause of actioiji. 
If . it is founded on a deed, he need not set forth 
more than that part which is necessary to entitle him to 
recover. • . It certainly was not necessary to allege 
this part o{ the lease that relates to the time of payment, 
in order to maintain the action. But since it has been 
alleged, it was necessary to prove it. The distinction 
is between that which maybe rejected as surplusage, and 
what cannot. When the declaration contains imperti- 
nent matter, foreign to the cause, and which the master 
on a reference to him would strike out (irrelevant 
covenants for instance;, that will be rejected by the 
court, and need not be proved. But if the very ground 
of the action is misstated, as where you undertake to 
recite that part of a deed on which the action is founded, 
and it is misrecited, that will be fatal. For then, the 
case declared on is different from that which is proved ; 

» Bnller, J., 3 T. R. 643. 

* Doogl. 665, 1 Sm. L. C. 223. 
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tLudjon must recover secundum probata etallegcUa. • . 
In the present case the plaintiff undertakes to state the 
lease, and states it £a.lsely.*' This doctrine has been 
further stated by Lord Ellenborough ; — "With respect 
to what ayerments are necessary to be proved, I take 
the rule to be that, if the whole of an averment may 
be struck out without destroying the plaintiff's right 
of action, it is not necessary to prove it ; but other- 
wise if the whole cannot be struck out without getting 
rid of a part essential to the cause of action ; for then, 
though the averment may be more particular than it 
need have been, the whole must be proved or the 
plaintiff cannot recover." * 

Accordingly, where an averment can be got rid of 
without injury to the pleadings, and where it can be 
treated as merely a statement involving needless par- 
ticularity it may be struck out in civil or criminal 
pleadings.^ Thus, if a plaintiff, declaring on a war- 
ranty, allege a scienter, as in tort, where the plaintiff 
alleged that the defendant knew the goods sold to 
be unfit for sale, it is held that the warranty alone 
entitles the plaintiff to recover, without proof that the 
defendant knew the goods to be unfit, &c.^ So, in 
tort against a surgeon for mistreating the plaintiff, it 
has been held unnecessary to prove an averment that 
the defendant was emploi^ed by the plaintiff, on evidence 
that the plaintiff submitted to the defendant's treat- 
ment/ But in contract it would be necessary, as 
already stated, to prove the averment.^ 

A plea of tender is proved sufficiently by evidence of 
tender of a larger sum than that mentioned in the 
plea ; ^ but if the plaintiff reply that, after the cause 
of action accrued, and before the tender, he demanded 
the sum, a demand of the precise sum tendered must 

I WUlianuon y. Allison, 2 East, 452. 
. < Coleridge, J., Shearm ▼• Bumard, 10 A. & £. 596. 
s Williamson y. Allison, 2 East, Ue, 
* Gladwell 7, SUggel, 5 Bing, N. C. 733. 
» Svpra, 173. 
« Dean ▼. James, 4 B. & Ad. 546. 
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be proved.^ So, a plea of payment in accord and satis- 
faction is proved by proof of payment of a sum 
sufficient to cover the plaintiff's real demand.^ 

In slander it is enough' to prove the material words 
on the record : and where there are several actionable 
words it is enough to prove some of them.^ Biit it is 
not enough to prove merely equivalent words.* 

In case for disturbing the plaintiff's commonable 
rights by putting cattle on the land, the defendant 
pleaded common appurtenant, and the plaintiff replied 
that aU the said cattle were not commonable, &c. It 
was held that the plea was supported by proof that 
some of the defendant's cattle on the land were com- 
monable, and that the plaintiff could not insist on a sur- 
charge.^ But where, in trespass to a close, the defen- 
dant pleaded a licence to erect and maintain a wall on 
the locus in quo, and proved a licence to erect but not to 
maintain, the verdict was directed against him.^ And 
where to an action on a bill it was pleaded that it was 
accepted for bops, which were to be delivered according 
to sample, and that plaintiff had not delivered them 
according to sample, nor any hops whatever; the words 
in italics were struck outJ 

It will be seen from the above cases that the doctrine 
as to what is, or what is not, of the substance of the 
issue is still obscure and unsatisfactory ; but the large 
powers of amendment which judges now have, and 
which will be considered in the next chapter, render the 
question less important than it was. But since amend- 
ments are conceded ex gratia and not ex debito justiticSy 
it still deserves attention. 

The materiality of averments is also subject to the 
qualifications belonging to a scilicet— 'the ^'to trtV" of 

1 Bivere ▼. Grifiths, 5 B. & Aid. 630. 

* Falcon Y. Benn, 2 Q. B. 314. 

> Compagnol ▼. MaHin, 2 W. Bl. 790. 

* Lawrence, J., 2 East, 434. 

• Brown y. Jenkins, 6 A. & E. 911. 

• Alexander ▼. Bonin, 4 Bing.^. C. 799. 
f WeUt ▼. Hopkku, 5 M. & W. 7. 
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pleaders. But the insertion of a scilicet will qualify 
and render it unnecessary to prove exactly, only imma- 
terial averments which are not matter of description.^ 
The rule that it is enough to prove the substance of 
the issue holds still more strongly in criminal than in 
civil cases. Thus, where a defendant was indicted for 
that he had composed, printed, and published a libel^ 
only publication was proved ; but Lord Ellenborough 
said that this warranted a conviction, and added : '^ If 
an indictment charges that a defendant did, and caused 
to be done, a particular act, it is enough to prove either. 
This distinction runs through the whole of the criminal 
law, and it is invariably enough to prove so much of 
the indictment as shows that the defendant has com- 
mitted a substantive crime therein specified." ^ So, on 
an indictment for two connected felonies, the prisoner 
may be acquitted of one and convicted of the other ; 
as, where he is charged with burglary and stealing, he 
may be acquitted of the burglary and convicted of the 
stealing, and vice versa ;^ or on a charge of murder, 
he may be convicted of manslaughter ; for the unlawful 
killing is the substance of the charge, and the malice 
is only matter of aggravation.^ So, if a prisoner be 
charged with killing with a dagger, it will be sufiicient 
if the evidence prove a killing with a stick ; or if he 
be charged with killing with one kind of poison, and 
the evidence prove a killing with another. But if the 
charge be for killing by poison, and the evidence prove 
death by a weapon or a blow, this will be a fatal 
variance, for a prisoner cannot be expected to be 
prepared with evidence to refute a charge so totally 
distinct from that which is laid in the indictment.'* So, 
where A. is charged with giving a mortal blow to B., 
and C. being present, aiding and abetting, the indict- 



1 Rose. N. P. 69, 1 Sm. L. C. 328. 

« R, V. Hunt, 2 Camp. 583. 

» 2 Hale P. C. 802. 

« MackaHetf's case, 9 Rep. 676. # 

» 1-Phill. 563. 
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ment will warrant a conyiction^ although the evidence 
prove B. to have given the blow, and A. and C. to 
have been present aiding and abetting, for all are prin- 
cipals, and the blow is the blow of them all. But if 
two are charged as principals, and one appear to be only 
an accessary, he must be acquitted, for the legal offences 
in this case are different.^ 

If an averment is essentially descriptive of the sub- 
stantial charge, it must be proved. Thus, on an indict- 
ment for stealing live turkeys, a prisoner cannot be 
convicted of stealing dead turkeys.^ The extensive 
powers of amendment which are now vested in criminal 
courts by the 14 & 15 Vict. c. 100, render it unneces- 
sary to pursue this subject farther.^ 

« 1 PhUl. 564. 

« R, V. Edwards. B. & R. 497. 

' See next chapter. 



CHAPTER XIX. 

ON VARIANCES AND AMENDMENTS IN CIVIL AND 
CRIMINAL PROCEEDINGS. 

When there appears to be a material discrepancy 
between the pleadings on the record and the evidence 
by which they are supported, the rule which requires 
the substance of the issue to be proved has been 
violated, and the party on whom the burden of 
proof lies must either submit to a nonsuit or an 
adverse verdict. In this case there is said to be a 
variance between the matter alleged, and the matter 
proved ; and at common law, whenever the matter so 
alleged was not proved and could not be struck o\it, or 
passed over as surplusage, the consequences were those 
which have just been stated. This rule still remains 
the same ; and as it was originally established to check 
the carelessness and laxity of pleaders, to save the 
time of the courts, and to prevent parties who came 
prepared with evidence to meet one kind of issue from 
being prejudiced by being suddenly called on to meet 
a different issue, so the rule still holds that a material 
variance between the issue and the evidence will be 
fatal to the party who is responsible for the proof of 
the issue. But as the operation of this rule was found 
to work great hardship in its original shape, even when 
qualified by the principles of surplusage, several 
statutes have been passed within the last thirty years 
by which, at length, almost unlimited powers of amend- 
ing records are given to judges whenever they are of 
opinion that the justice of the case requires such 
intervention. 
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The first of these acts (9 Greo. 4, c. 15), commonly 
called Lord Tenterden's Act, after reciting that — 

^^ Great expense is often incurred, and delay or 
failure of justice takes place, on trials, by reason of 
variances between writings produced in evidence^ and 
the recital or setHng forth thereof upon the record 
on which the trial is had, in matters not material to the 
merits of the case ; and such record cannot now in any 
case be amended at the trial ;" for remedy thereof 
enacts: "that it shall and may be lawful for every Court 
of Record, holding plea in civil actions, any judge sitting 
at Nisi Prius, and any Court of Oyer and Terminer, and 
general Gaol Delivery in England, Wales, the town of 
Berwick-upon-Tweed, and Ireland, if such court or 
judge shall see Jit so to doy to cause the record on which 
any trial may be pending before any such judge or 
court in any civil action, or in any indictment or in- 
formation for any misdemeanor, where any variance 
shall appear between any matter in writing or in print 
produced in evidence, and the recital or setting forth 
thereof upon the record whereon the trial is pending ; 
to be forthwith amended in such particular by some 
officer of the court, on payment of such costs (if any) 
as such judge or court shall think reasonable ; and 
thereupon the trial shall proceed as if no such 
variance had appeared ; and in case such trial shall be 
had at Nisi Prius, the order for the amendment shall be 
indorsed on the postea, and returned together with the 
record ; and thereupon the papers, rolls, and other 
records of the court from which such record issued 
shall be amended accordingly." 

This act, it will be observed, gave judges a discre- 
tionary power of amending a record at trial only where 
there was a variance between the record and written 
or printed evidence adduced in evidence. It was fol- 
lowed by the 3 & 4 WilL 4, c. 42, which, after referring 
in the preamble to the previous act, extends the prir 
vilege of amending in civil cases by enacting that — 

" It shall be lawful for any Court of Record, holdipg 
plea in civil actions, and any judge sitting at Nisi 
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PriuSy if such court or judge shall see fit so to do, to 
cause the record, writ, or document on which anj trial 
may be pending before any such court or ju^e, in 
any civil action, or in any information in the nature of 
a quo warranto^ or proceedings on a mandamus, when 
any ^riance shall appear between the proof and the 
recital or setting forth on the record, writ, or document 
on which the trial is proceeding, of any contracty 
custom, prescription,^ namCy or other matter in any par' 
ticular or particulars in the judgment of such court or 
judge not material to the merits, and by which the 
opposite party cannot have been prejudiced in the con- 
duct of his action, prosecution or ddence ; to be forth* 
with amended by some officer of the court, or otherwise, 
both in the part of the pleadings where such variance 
occurs, and in every other part of the pleadings which 
it may become necessary to amend, on such terms as 
to payment of costs to the other party, or postponing 
the trial to be had before the same or anotiier jury, or 
both payment of costs and postponement, as such court 
or judge shall think reasonable ; and in case such 
variance shall be in some particular or particulars in 
the judgment of such court or judge not material to the 
merits of the case, but such as the opposite party may 
have been prejudiced thereby in the conduct of his 
action, prosecution, or defence, then such court or 
judge shall have power to cause the same to be 
amended upon payment of costs to the other party, and - 
withdrawing the record, or postponing the trial as 
aforesaid, as such court or judge shall think reasonable; 
and after any such amendment the trial shall proceed, 
in case the same shall be proceeded with, in die same 
manner in all respects, both with respect to the liability 
of witnesses to be indicted for perjury and otherwise, 
as if no such variance had appeared ; and in case such 
trial shall be had at-Nisi Prius, or by virtue of such 
writ as aforesaid, the order for the amendment shall be 
indorsed on the postea or the writ, as the case may be, 
and returned together with the record or writ ; and 
thereupon such papers, rolls, or other records of the 
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court from which such record or writ issued, as it may 
be necessary to amend, shall be amended accordingly ; 
and in case the trial shall be had in any court of record, 
then the order for amendment shall be entered on the 
roll, or other document upon which the trial shall be 
had : provided, that it shall be lawful for any party 
who is dissatisfied with the decision of such judge at 
Nisi Prius, sheriff or other officer, respecting his allow- 
ance ofany such amendment, to apply to the court from 
which such record or writ issued, for a new trial upon 
that ground ; and in case any such court shall think 
such amendment improper, a new trial shall be granted 
accordingly, on such terms as the court shall think fit, 
or the court shall make such other orders as to them shall 
seem meet. It is also provided by the same act, '^ that 
the said court or judge shall and may, if he or they 
think fit, in all such cases of variance, instead of caus- 
ing the record or document to be amended as aforesaid, 
direct the jury to find the fact or facts according to 
the evidence : and thereupon, such finding shall be 
stated on such record, or document ; and, notwithstand- 
ing the finding on the issue joined, the said court, or 
court from which the record has issued, shall, if they 
think the said variance immaterial to the merits of the 
case, and the misstatement such as could not have 
prejudiced the opposite party in the conduct of the 
action or defence, give judgment according to the very 
right and justice of the case." 

It will be observed that, as Lord Tenterden's Act gave 
judges at the trial of civil actions and misdemeanors, 
the power of amending a record, where there was a dis- 
crepancy between it and the written evidence which 
supported the pleadings ; so the 3 & 4 Will. 4, c. 42, 
gives them power of amending where the variance is 
between the record and the proof, whether written or 
oral, of civil issues on quo warranto or mandamus, or 
in any contract, custom, prescription, name, or other 
matter, in any particular or particulars in the judgment 
of the court, not material to the merits of the case. 
'Many cases have been decided on both these statutes; 
[by.] b 
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but before adverting to them it is well to notice the 
last statutable powers of amendment in civil cases^ 
given by the Common Law Procedure Acts of 1 852 
and 1854. 

The first of these statutes, after a preamble that 
" the power of amendment now vested in the courts 
and the judges thereof, is insufficient to enable them to 
prevent the failure of justice, by reason of mistakes 
and objection of form," enacts — 

" It shall be lawftil for the superior courts of Com- 
mon Law, and every judge thereof, and any judge 
sitting at Nisi Prius, at all times to amend all defects 
and errors in any proceeding in dvil causes, whether 
there is anything in writing to amend by or not, and 
whether the defect or error be that of the party apply- 
ing to amend, or not ; and all such amendments may 
be made without costs, and upon such terms as to the 
court or judge may seem fit ; and all such amendments 
as may be necessary for the purpose of determining 
in the existing suit the real question in controversy 
between the parties, shall be so made:^ (15 & 16 Vict, 
c. 76, s. 222.) 

A similar provision, in nearly the same words, is 
found in the last Common Law Procedure Act, 17 & 18 
Vict. c. J 25, s. 96, by which the superior courts and 
judges sitting at Nisi Prius, are empowered '* at all 
times to amend all defects and errors in any proceedings 
under the provisions of this act ;" and it is also directed 
that such amendments ^' as may be necessary for the 
purpose of determining, in the existing suit, the real 
question in controversy between the parties, shall be so 
made, if duly applied for." 

These two statutes do not appear to have had the 
effect of superseding the previous statutes, but they 
have virtually rendered them unnecessary. Since, 
however, the earlier statutes have not been actually 
repealed by the latter, it appears that cases arising 
under them, will still be regulated by the cases which 
have been decided on them ; and as the courts con- 
tinue to construe them separately and collectively, it 
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will be desirable to consider each act by itself; and to 
trace the decisions on each, as nearly as possible, in 
their chronological order. Examples will therefore be 
now selected of civil and criminal cases, in which the 
variances would have been fatal without the statutes ; 
and the principles will be stated according to which 
the judges have exercised, or refused to exercise their 
discretionary powers of amendment. 



1.— AMENDMENTS IN CIVIL CASES. 
9 Geo. 4, cap. 15. 

This act> which affects only variances between 
records and the written evidence which is offered to 
support them, has been said to give more discretionary 
power of amendment to the judge than that which is 
granted by the 3 & 4 WiU. 4, c. 42. Tindal, C. J., 
speaking after the passing of the latter act, said : '< The 
statute of 9 Geo. 4, c. 15, which is still in force, does 
not restrict the power of amending to those cases only 
in which the defect to be amended is not material to 
the merits.''^ In that case the plaintiff declared that, 
in consideration that he had advanced certain money 
to B. at the defendant's request, and would continue 
to advance to him the further sum of 2/. a week for so 
long a period as B. should require, and also such other 
sums of money as B. should from time to time require," 
the defendant guaranteed the repayment of the 2/., 
and such other sums as the plaintiff should lend and 
advance to B." To prove the allegations in italics, the 
following letter from the defendant to plaintiff was put 
in, signed by the defendant : — 

Sib, — I beg yoa will oontinae to advance the loan of 21. per week to 
Mr. Bass : and I hereby engage to repaj you all moneys which yoa 
hereby advance to him, in addition to the 242. which yoa have already 
advanced to him at my request. 

> SnMY. Brandram, 2 M. & G. 244. 
B 2 
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It was held that this evidence did not support the 
record; and that the defendant's guaranty was re- 
stricted to the liability for the 21. a week ; but it was 
also held that the variance was properly amended under 
the 9 Geo. 4, by striking out the allegations in italics. 

In an earlier case,^ the plaintiff declared that the 
defendant had promised to pay for goods delivered, by 
bills falling due before a specified date ; and at trial he 
proved a written contract to pay by bills falling due 
by the specified date. This was held amendable by 
substituting by for before in the record. So, an error in 
the date^ or the amount^ of a bill of exchange has been 
amended. 

It was held that, neither under this act, nor under 
the 3 & 4 Will. 4, c. 42, on a plea of nul Uel recordy 
could a variance be amended.^ But now, under the 
15 & 16 Vict. c. 76, s. 222, it is held that such a 
variance may be amended, at least before trial, as 
where the declaration has stated a date wrongly,** or 
the amount of a judgment recovered.® 

It is also held, that the 9 Geo. 4, c. 15, applies only 
to cases where matter in print or writing is produced 
at trial. Therefore, where the variance was between 
the record, and oral secondary evidence of a libel, the 
judge held that he could not amend.^ 

3 & 4 Will. 4, cap. 42. 

In Hanbury v. Ella^^ shortly after the passing of 
this statute, the plaintiff declared on a promise by the 
defendant to pay for goods supplied to C, and the 
evidence proved only that the defendant guaranteed 



> Lamey y. E\shop, 4 B. & Ad. 479. 

2 Buntsing y. Scott, 4 C. & P. 24. 

3 Samderaon y. Ajp«r, 7 Dowl. 632. 

* Cooper y. Pennefather, 7 C. B. 739. 

* Noble V. Chapman, 23 L. J. 56, C. P. 

« Hunter v. Emmanuel, 24 L. J. 1 6, C. P. 
' Brooke$ v. Marskman, 1 C. & M. 779. 
» I A. & E. 61. 
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the pa3rinent. This was held a variance, but leave to 
amend was given by substituting a promise to guaran* 
tee, in the place of the promise to pay. Crowder, 
argued against the amendment, that this was preju- 
dicing the defendant by calling on him to disprove a 
totaUy different contract from that alleged. But the 
court supported the amendment, and held that the 
variance was not material to the merits of the case. 
So, in slander, where the plea was not guilty, and 
the declaration charged the defendant with affirming 
the slander, and the evidence proved only that the 
defendant had stated that he had heard that the sub- 
stance of the slander was in circulation ; the variance 
was amended, and Tindal, C. J. laid down the general 
spirit of the statute thus : — 

<' I do not agree that the 2drd section of the 3 & 4 
WilL 4, c. 42, is to be strictly construed. I should 
rather say that it ought to receive a liberal interpreta- 
tion. The object of the Legislature in passing the 
statute, being to prevent the necessity of multiplying 
counts, it would be unjust to tie a plaintiff down to the 
restrictions imposed by the new rules of pleading, if 
he were not at the trial to have the full benefit of the 
power of amendment intended to be conferred by this 
section. It may be difficult to give any precise mean- 
ing to the words * merits of the case,' when applied to 
an action like the present ; but they seem to intend 
the substantial matter which the parties come to try. 
The other words, " prejudiced in the conduct of his 
action " are capable of a clearer explanation. Here, I 
cannot see how the defendant could possibly be pre- 
judiced in his defence by allowing this amendment to be 
made ; for any witness called in support of the plea of not 
guilty, might disprove the one form of expression as well 
as the other. If the defendant wished to plead a jus- 
tification, or if he were taken by surprise, the judge was 
authorized to postpone the triaL It cannot be said 
that the defendant was prejudiced in respect of the 

1 Smith ▼. Knowelden, 2 M. & Q. 561. 
B 3 
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amount of the damages, hj the words laid in the 
declaration ; for it was the words proved, which were 
left to the jurj. It seems to me that this case is 
clearly within the statute, and that the amendment 
^ould be allowed, on payment of costs." 

Accordingly, where the declaration stated a promise 
to lay out money on an annuit^j and the evidence proved 
a promise to lay out on government security, the court 
held that the defendant could not be prejudiced by an 
amendment.^ So a plea to an action on a bill which 
sets up that it was given for a gambling consideration, 
may be amended by substituting the name of another 
game for that alleged intheplea.^ In this case, Rolfe,B. 
stated the test of the propriety of an amendment to be 
this : — " Supposing the party comes with evidence that 
would enable him to meet the case as it stands on the 
record unamended, would the same enable him to meet 
it as amended ?" If so, the judge ought to allow the 
amendment ; but not otherwise. '' The only guide which 
a judge at Nisi Prius can have as to making an amend- 
ment, is that pointed out by the act, namely, whether 
the amendment is or is not to correct a misstatement, 
not material to the merits of the case, and by which 
the opposite party cannot have been prejudiced."* 

Amendments have been allowed at trial, under this 
act, even when the variance involves a point on which 
an (^posite party has previously given notice that he 
shall insist, and oppose any amendment.^ The judge 
in such a case will only consider whether or not the 
merits of the case are affected by the alteration.® 

A count on a warranty that a horse was absolutely 
sound, has been amended by adding the words ^* except 
in one foot."® 

In breach of promise of marriage, the declaration 

1 Gurford ▼. Bagley, 3 M. & 0. 781. 

2 Cooke V. Stratford, 13 M. & W. 379. 
» Id. ibid. 

* Gayler v. Farrant, 4 Bing. N. C. 286. 
« WhitwiU T. Scheen, 8 A. & E. 301. 
« Hemming v. Parry, 6 C. & P. 580. 
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Stated, that in consideration that the plaintiff woald 
go from T. to L., and marrj the defendant, the de- 
fendant promised, &c. ; no evidence of the transit 
from T. to L. Held that the declaration was rightly 
amended into a promise to go to L., and that the 
evidence of the consideration was sufficient.* 

A contract to carry may be altered into a contract 
to transmit as a wharfinger.^ 

Where the declaration stated a demise executed by 
B. and L., and the evidence was that B. and L. had 
been parties to the. deed, but that L. had died before it 
was executed ; the court held that the record was 
rightly amended by striking out L.'s name.^ 

In false imprisonment, the defendant pleaded that 
certain property had been stolen from him by some 
person unknown^ and had been found in the plaintiflTs 
house ; that defendant had probable cause to suspect, 
&c. The evidence showed a larceny by P. The plea 
was held to be rightly amended according to the fact.^ 

Where the variance was between the amount of 
goods declared for, and the amount proved to have 
been ordered ; the court sanctioned an amendment 
which the judge had directed, unless the defendant's 
attorney would produce an affidavit that the defendant 
would be prejudiced by the amendment.^ 

Where the contract alleged, was '* to build a room, 
booth, or building, according to certain plans, by the 
28th June 1838,^' the court approved of an amendment 
to a contract " to place certain seats or tables, &c., to 
be completed four or five days before the 28th June 
1838." 6 

The above are prominent examples of cases where 
amendments have been allowed on the ground that the 
variance was immaterial, and did not prejudice the 
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opposite partj. The following are instances where 
amendments have been refused, on the ground that the 
variance was material, and that the opposite party 
would have been prejudiced by an amendment 



AMENDMENTS REFUSED UNDER— 

3 & 4 Will. 4, cap. 42. 

When an amendment would introduce a new con- 
tract or a new breach, and so require the pleadings to 
be substantially remodelled, it will not be allowed.^ 
Neither will it be granted where it would introduce an 
essentially new &,ct into the case ; or import a new 
term into an agreement.^ The statute, in short, 
gives a judge no power to supply a material omission 
in the pleadings.^ Nor where there is no real answer 
put forward on the merits of the case ; nor where an 
amendment would occasion a different set of issues.^ 

An amendment will be refused of a plea which is au 
answer to part only of a declaration.* In Boucher v. 
Murray, the declaraikion was on a breach of guaranty, 
and stated that, in consideration the plaintiff would 
make an advance or loan to B., defendant would 
guarantee, 8cc.: plea, that plaintiff did not make the ad- 
vance. The judge, according to the evidence, amended 
the declaration by inserting a statement that the de- 
fendant promise^ in consideration thai the plaintiff 
would procure the British and Australasian Company y 
in which plaintiff wa^ a partner, to make the advance ; 
and the plea, by a statement that the plaintiff did not 
procure the said hank to make the said advance. But 
the court held the amendment wrong, as it introduced a 



1 BrathifT v. Jackson, 6 M. & W. 554. 

* Boucher y. Murray, 6 Q. B. 362. 
» 1 Phill. 595. 

* Enkine, J., and Trndal, C. J., CaUandarr, Dittru^, 4 M. & G. 
66. 

* Ibid. 
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new term into the declaration by virtaallj transferring 
the promise of repayment from the plaintiff to the bank. 
So, in an action on a promissory note, the defendant 
pleaded another, signed by an additional party, and 
received in satisfaction of the .first. The evidence 
proved the second note to have been received in satis- 
faction of an intermediate note, not mentioned in the 
plea, which had been given in satisfaction of the first. 
The judge amended by inserting in the plea a descrip- 
tion of the intermediate note ; but the court held he 
had gone too far in so doing, because the effect of the 
amendment was not merely to alter the description of 
the note in the plea, but to introduce new matter.^ 

In an action for goods sold, the plea averred that the 
plaintiff authorized A. to trade as A. and Co., and sell 
the goods as his own proper goods ; and then claimed a 
set-off due from A. The evidence disclosed an authority 
from the plaintiff to A. and B. to trade as A. and Co. 
The court held the judge right in refusing to amend 
by inserting that A. and B. were authorized ; and in 
directing the fects to be found specially.^ 

So, in slander, the words set out in the declaration 
were : ** That is the man" (the defendant), " I mean : 
he is a thief." The evidence only went to show that 
the defendant had told a witness that he, the defendant, 
had told the plaintiff that he was a thief ; and that 
when a third person, who imagined that the defendant 
meant him, asked for an explanation, the defendant 
then uttered the words charged in the declaration. 
Jervis, C. J., held the variance material ; and, refusing 
an amendment, directed a nonsuit, on the ground that 
the words proved were strictly true, and mei-ely his- 
torical.3 

If a plaintiff persist in going on when there appears 
to be a material variance between the declaration and 
the evidence, he will be nonsuited ; but it seems that 
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in such a case the judge has a discretionary power as 
to costs. ^ Where he has leave to amend, on condition 
of withdrawing the record, he must pay the costs of 
the day, although the order says nothing about them. 
This is an ordinary course where the judge thinks a 
defendant would be prejudiced by the allowance of an 
amendment.^ 

If an opportunity to amend at trial be allowed by 
the judge, and not acted on, the court will not grant a 
new tri^ even though other opinions, uttered at the 
time by the judge, have induced counsel to refuse the 
offer.* 

An amendment of a declaration will be refused if it 
appear probable that the variance may have prevented 
the defendant from pleading a good bar to the action ; 
or if the amendment is one which might have induced 
the defendant to plead different pleas, or to demur.^ 

1* & 16 Vict. cap. 76. 

Before considering the 222nd section of this act 
which has been already cited,® it may be well to notice 
briefly that, by ss. 34 to 37, the courts, or a judge, have 
substantially powers given them, before and at trial, 
to amend, by adding or striking out a party, any 
variance that may appear by reason of the nonjoinder, 
or misjoinder of either the plaintiffs or defendants in 
an action, whenever they are of opinion that injustice 
will not be done by such amendment ; and that such 
misjoinder or nonjoinder was not for the purpose of 
obtaining an undue advantage. Such amendments are 
to be made upon such terms as the court, or judge, or 
other presiding officer by whom such amendment shall 
be made,*shall think proper. 



1 Sktnner ▼. London and Brighton Railway^ 4 Ex. 885. 

« lUd, 

» Lucat V. Beak, 10 0. B. 739. 

* I Phill. 497. 

» Supraj^., 182. 
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On this section it has been decided that where there 
is a misjoinder of parties, the amendment ought to be 
applied for at trial, and cannot be made subsequently 
in banc under s. 222.^ 

The 222nd section of this act, is an almost un- 
limited expansion of the 9 Geo. 4, c. 15, and the 3 & 4 
Will. 4, c. 42. The power of amendment is now only re- 
stricted by the discretion of the judge, and his sense of 
the injustice which would be inflicted on 'an adverse 
party, if he were to be required, as a matter of course, 
to submit to the amendments, which may be required 
to rectify his opponent's careless pleading. Formerly, 
and before this act, amendments could be allowed only 
in certain specified cases, and in matters not material 
to the merits of the case. :^ now they are allowable 
and grantable, not merely ex gratia^ but ex debito 
justiticB in all civil proceei^ngs in the Superior Courts 
of Common Law, where "such amendments may be 
necessary for the purpose of determining, in the exist- 
ing suit, the real question in controversy between the 
parties." (s. 222.) 

Under this section a plea has been added by the 
judge at Nisi Prius : but it seems doubtful how far this 
course was allowable.^ , 

The principle of this section was fully considered in 
Wilkin V. Reed,^ There, the declaration charged the 
defendant with havi^g fraudulently misrepresented to 
the plaintiff that the reason why he had dismissed P. (a 
servant whom the plaintiff engaged, on the reconmien- 
dation of the plaintiff to try him), was on account of 
the diminution of the defendant's business; whereas 
he had dismissed P. on account of dishonesty. The 
evidence proved that P. had committed dishonest acts 
while in the defendant's service, and that the defen- 
dant had not communicated this fact; but that the imme- 



1 Rohson y, Doyle, 3 £. & B. 397. 

• AddingUm y. Magan, 20 L. J. 82, C. P. 

» Mitchell V. Crxuweller, 22 L. J. 100, C. P. 

* 23 L. J. 193, C. P. 
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diate cause of the dismissal was that which had been 
assigned on the plaintiff's inquiry. The plaintiff 
pplied to amend by substituting an allegation that the 
defendant had suppressed the fact of dishonesty, in the 
place of that which charged a fraudulent misrepresen- 
tation. But the court held the judge right in refusing 
the application, on the principle that it would entirely 
vary the original ground and substance of the action. 
Jervls C. J. said : — 

*' Amendments are to be made for the^ purpose of 
determining the real question in controversy between 
the parties. The question in controversy here, was 
whether the defendant had falsely and fraudulently 
represented the cause of P.'s dismissal — ^not whether 
he had been guilty of dishonesty, nor whether the 
defendant had recommended him, neither of which 
were disputed. I( therefore, the allegation as to the 
fraudulent representation were struck out, the only thing 
in dispute would be struck out." Maule, J. said : — 

" The 3 & 4 Will 4, c. 42, allowed amendments 
only in matters not material to the merits of the case ; 
and the proposed amendment, if made at all, can only 
be made under the Common Law Procedure Act ; and 
that enables the judge to make ' such amendments as 
may be necessary for the purpose of determining in 
the existing suit the real question in controversy between 
the parties.' Now what is the real question in contro- 
versy, is a matter of fact, and that matter of fact is to 
be decided by the judge. The framers of the Common 
Law Procedure Act intended to extend the powers of 
amendment given by the act of 3 & 4 Will. 4, and which 
only applied to matters not material to the merits ; and 
they provided for the determination of the real matter 
in issue in the suit ; for there may be, and often are 
cases where the real matter is, by some mistake or 
oversight, not raised by the pleadings. Now, under 
the new act in such cases, that may be put upon the 
record which was not put upon the record before, but 
which must be shown to the satisfaction of the judge, 
to exist. Now, what was the controversy which existed 
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in the present case and which was not raised by the 
record ? That there was a controversy as to the true 
canse of dismissal is clear ; but there was no dispute as 
to whether Pargeter had been guilty of dishonesty ; nor 
whether the fact of his having been guilty of dishonesty 
had been fraudulently suppressed. Certainly neither 
of these two latter questions were raised by the record; 
but I, as a judge, did not suppose they were ever in 
controversy, and therefore decided that they ought not 
to be raised upon the record. It tvcu not intended hy 
the framers of the Common Law Procedure Act, that 
amendments should be made to raise questions never in 
controversy between the parties. AU questions are to 
be excluded, and intentionally so, except those which 
the parties hoped and intended to try in the cause ; and. 
as to them, amendments are to be made so as ' the real 
question in controversy ' may be determined. In the 
present case there was nothing to show that the question 
sought to be raised by the proposed amendment was 
ever in controversy between the parties ; on the con- 
trary, it was clear that it was never intended to be 
raised by the record, nor ever existed in fact.*' 

Where the declaration was for money had and received 
by the defendant, with a count in trover, and the plea, 
after averring that the money received was due on a 
contract jointly with T.B., set forth a judgment in satis- 
faction recovered by the plaintiff in trover against T. B. ; 
and the evidence supported this plea, with the variance 
that there was proved to have been a joint conversion 
and sale by the defendant and T. B., but a receipt of 
the proceeds of the sale by the defendant alone, it was 
held that the substantial question was, whether there 
had been such a recovery in the former action as barred 
the subsequent one, and that having been proved^ the 
plea was rightly amended by striking out the allega- 
tion that the debt was a joint one, and substituting an 
allegation that the money was received by the defen- 
dant as the proceeds of the sale.* 

1 Buckland y. Johnson^ 23 L. J. 204, C. P. 
[eV.] 8 
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So, where the declaration was on a breach of contract 
for a year's hiring ; and the evidence disclosed a usage 
to dismiss on three months' notice, it was held that the 
judge was wrong at trial in holding that there was no 
variance, because the usage was to be treated as 
annexed to the contract, and ought to have been stated; 
but it was also held that an amendment should have 
been allowed at trial.^ 

A variance in a date, on a plea of nul tiel record^ has 
been held amendable, before trial, under s. 222.^ So, in 
a similar case and plea, a variance as to a sum stated 
has been amended.^ 

Under this act a judge has power to strike out the 
name of a party to the record who has allowed judg- 
ment to go by de&ult. 



2.— ON VARIANCES AND AMENDMENTS IN CRIMINAL 
CASES. 

The day and year, on which facts are stated in an in- 
dictment to have occurred, are not, in general, material ; 
and the facts may be proved to have occurred upon any 
other day previous .to the finding of the bill by the 
grand jury/ So it is not generally necessary to prove 
the offence to have been committed at the place named 
in the indictment, but it is enough to show that it was 
committed within the county, or within the jurisdiction 
of the court. ^ Such, at least, is the rule where the of- 
fence is of a transitory nature, e, g,y in murder, larceny, 
treason, and even, it is said, in highway robbery.^ 

But where time or place are of the essence of the 



•1 Metmer y. BoUon, 23 L. J. 130, Exch. 
« Noble V. Chapman, 23 L. J. 56, C. P. 
s Hunter t. JE^mmoniie^ 23 L. J. 16, C. P. 

* Wels. Cr. Pr. 
» Ibid. 170. 

• 1 PhiU. 601. 
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offence, they must be strictly proved. Thus, burglary 
may be proved to have been committed on any day 
prior to that which is charged in the indictment; but 
it must be proved to have been committed between the 
hours of 9 a.m. and 6 p.m.^ So, where place is stated 
as matter of local description, and not merely as venue, 
a variance will be fatal at common law. Thus, on 
indictments for burglary, housebreaking, setting fire to 
a dwelling-house, stealing from a dwelling-house, place 
is of the essence of the offence, and must be proved. 
So, on an indictment against a parish for liot repairing 
a road, the part of the road out of repair must be proved 
to be within the parish.^ 

When thei-e is a material variance between the 
offence charged and the offence proved, it is &tal 
unless amended. But it is generally enough to prove 
the substance of the offence; and, if the variance be 
only a matter of value or aggravation, and does not 
'Vary the species of the charge, the variance is in many 
cases immaterial, either at common law or by statute. 
Thus, in murder, the homicide is the substance of the 
crime; and the malice, which distinguishes it from 
manslaughter and justifiable or excusable homicide, is 
merely matter of aggravation, which does not vary the 
essence of the charge, and cannot therefore mislead a 
prisoner in his defence. Accordingly, on an indictment 
for the higher offence, he may be convicted of either of 
the lower offences. So, in larceny, it is sufficient to 
prove the species of the goods stolen to correspond with 
the description in the indictment, without proving the 
amount or the value to be the same. Thus, on an 
indictment for stealing eight pairs of shoes of the value 
of 4/., two waistcoats of the value of 30*., and three 
coats of the value of 5/., it is not necessary, in either 
case, to prove the value of any of the articles to be 
more than nominal, nor to prove the number of tlie 
goods assigned to each species, nor the accumulative 

» 7 Will. 4, c. 86, 8. 4. 
• Wels. Cr. Pr. 170. 
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number of the different species. A conviction will be 
warranted by evidence that any one article, of any 
value, of any one distinct species, has been stolen. But 
a prisoner charged with one kind of felony or misde- 
meanor cannot be convicted of another kind of felony 
or misdemeanor ; still less, when he is indicted for a 
felony, can he be convicted of a misdemeanor ; or when 
indicted for a misdemeanor can he be convicted of a 
felony. Thus, a prisoner charged with housebreaking 
cannot be convicted of burglary ; when charged with 
murder, he Cannot be convicted of killing by poisoning; 
when charged with stealing boots or a coa^ he cannot 
be found guilty of stealing shoes or a waistcoat. So, 
when there is a variance in the name of the person 
against whom the offence is committed, it is fatal at 
common law, unless the name be idem sonans. 

But, although the variances which are fatal at first 
sight, in criminal cases, are still numberless, yet practi- 
cally their amount is reduced to a very narrow compass 
by the extensive powers of amendment which different 
statutes, as in bivil cases, have vested in the judge at 
trial The most recent one, and the only one which 
need be considered here, as it virtually includes many 
which preceded it, is the 14 & 15 Vict. c. 100. 

By this act, after reciting that '^ offenders frequently 
escape conviction on their trials by reason of the technical 
strictness of criminal proceedings in matters not material 
to the merits of the case ; and that such technical strictness 
may safely be relaxed in many instances, so as to insure 
the punishment of the guilty, without depriving the 
accused of any just means of defence ; and that a failure 
of justice often takes place on the trial of persons 
charged with felony and misdemeanor by reason of 
variances between the statement in the indictment on 
which the trial is had and the proof of names, dates, 
matters and circumstances therein mentioned not mate- 
rial to the merits of the case, and by the misstatement 
whereof the person on trial cannot have been prejudiced 
in his own defence," — ^it is enacted as follows : — 

" From and after the coming of this act into opera- 
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tion, whenever, on the trial of any indictment for anj 
felony or misdemeanor, there shall appear to be any 
variance between the statement in name of any county, 
riding, division, city, borough, town corporate, parish, 
township or place mentioned or described in any such 
indictment; or in the name or description of any person, 
or persons, or body politic or corporate therein stated 
or alleged to be the owner or owners of any property, 
real or personal, which shall form the subject of any 
offence charged therein; or in the name or description 
of any person or persons, body politic or corporate, 
therein stated or alleged to be injured or damaged, or 
intended to be injured or damaged by the commission 
of such offence ; or in the Christian name or surname, 
or both Christian name and surname, or other descrip- 
tion whatsoever of any person or persons whomsoever ; 
or in the name or description of any matter or thing 
whatsoever therein named or described; or in the 
ownership of any property named or described therein; 
it shall and may be lawful for the court, before which 
the trial shall be had, if it shall consider such variance 
not material to the merits of the case, and that the 
defendant cannot be prejudiced thereby in his defence 
on such merits, to order such indictment to be amended 
according to the proof, by some officer of the court, or 
other person, both in that part of the indictment wherein 
such variance occurs, and in every other part of the 
indictment which it may become necessary to amend ; 
on such terms as to postponing the trial, to be had before 
the same or another jury, as such court shall think 
reasonable; and after any such amendment the trial 
shall proceed, whenever the same shall be proceeded 
with, in the same manner in all respects, and with the 
same consequences both with respect to the liability of 
witnesses to be indicted for perjury and otherwise, as if 
no such variance had occurred ; and in case such trial 
shall be had at Nisi Prius, the order for the amendment 
shall be indorsed on the postea, and returned together 
with the record; and thereupon such papers, rolls, or 
other records of the court from which such record issued 
8 3 
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as it may be necessary to amend, shall be amended 
accordingly by the proper officer ; and in all other cases 
the order for the amendment shall either be indorsed .on 
the indictment, or shall be engrossed on parchment, and 
filed, together with the indictment, among the records 
of the court : provided, that in all such cases where the 
trial shall be so postponed as aforesaid, it shall be lawful 
for such court to respite the recognizances of the pro- 
secutor and witnesses, and of the defendant and his 
surety or sureties, if any, accordingly; in which case 
the prosecutor and witnesses shall be bound to attend 
to prosecute and give evidence respectively ; and the de- 
fendant shall be bound to attend to be tried at the time 
and place to which such trial shall be postponed, without 
entering into any fresh recognizances for that purpose, 
in such and the same manner as if they were originally 
bound by their recognizances to appear and prosecute 
or give evidence at the time and place to which such 
trial shaU have been so postponed : provided also, that 
where any such trial shdl be to be had before another 
jury, the crown and the defendant shall respectively be 
entitled to the same challenges as they were respectively 
entitled to before the first jury was sworn." 

Sect, 2. — " Every verdict and judgment which shall 
be given after the making of any amendment under the 
provisions of this act shall be of the same force and 
effect in all respects as if the indictment had originally 
been in the same form in which it was after such 
amendment was made." 

By the interpretation clause of this act (s. 30), the 
word " indictment " is declared to include an " infor- 
mation," " inquisition," " presentment," and " also any 
plea, replication or other pleading, and any Nisi 
Prius record." Consequently, in all these cases amend- 
ments will be allowed. 

Under section 1 of this act, the ownership of property 
in larceny may be altered at trial. Where the indict- 
ment was for stealing the goods of C. ; and the proof 
was that D. was a special bailee of similar property 
belonging to C. and B. severally, and had delivered by 
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mistake the goods in question to the prisoner as belong- 
ing to C, although they really belonged to B. ; the court 
supported an amendment which laid the property in 
D.* It is doubtful, however, whether, in every case, 
the power of amendment at trial extends so far as to 
allow a charge of stealing goods from A. B., to be con- 
verted into a charge of stealing them from C. D. In an 
Irish case^ such an amendment has been allowed even 
after the prisoner's counsel had addressed the jury ; 
and the ruling of Williams, J., in B, v. Rymef^ was 
disapproved. 

In peijury alleged to have been committed on the 
trial of B., "for setting fire to the bam of P. j" the cer- 
tificate of the trial and conviction of B. stated it to be 
** for setting fire to a stack of barley." It appeared that 
the bam and stack of barley were burning at the same 
time ; and Williams, J. directed the indictment to be 
amended according to the certificate, considering the 
case within the words of sect. I, "in the name or des- 
cription of any matter or thing whatsoever," and 
observing that this was one of the very cases for 
which the statute was passed.^ 

But where the prisoner was charged with obtaining 
money, on a false pretence that he had served an order 
of affiliation on A., which he had not served ; and the 
evidence proved only a statement by him that he had 
left it with a third person for A.; Greaves, Q. C, after 
consulting Piatt, B., held this a material variance which 
could not be amended under the words of the section 
cited above by Williams, J.^ So, where the indictment 
charged the concealment of a birth by placing it in and 
among a heap of carrots ; and the evidence was that 
it was placed on the back of the heap ; Crompton, J. 
held the variance material, and refused an amendment.^ 

> R, T. Vincmt, 5 Cox Crim. Cas. 537. 
s 22. ▼. FuUarion^ 6 Cox Crim. Cas. 194. 
» Infra, 201. 

* R.r, Neville, 6 Cox Crim. Cas. 69. 

* R, T. BaUey, 6 Cox Crim. Cas. 29. 

* 6 Cox Crim. Cas. 391. 
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If the evidence prove a variance as to the christian 
name of a person named in an indictment as matter of 
description, the court may amend bj striking Out aU 
the names ; but not by striking out merely some of the 
names which have been inserted, and not proved; 
Where the indictment charged an assault on a game- 
keeper of George William Frederic Charles, Duke of 
Cambridge; and the first two names alone were proved ; 
it was held that the Court of Quarter Sessions might 
have amended by striking out all the names except 
that of " Duke of Cambridge," but that they were not 
bound so to amend ; and that therefore the allegations, 
although unnecessary, ought to have been proved.^ 

The 9th section of this act enacts that a prisoner 
charged with a felony may be convicted of an attempt 
to commit a felony, if it shall appear on the evidence, 
that lie did not complete the offence charged ; and in 
like manner, if charged with a misdemeanor, he maybe 
convicted of an attempt to commit a misdemeanor. 
The 1 1th section enacts, that on an indictment for 
robbery, the prisoner may be found guilty of an assault 
with intent to rob. 

The 12th section enacts, that if on a trial for misde- 
meanor, the evidence prove a felony, the prisoner may, 
notwithstanding, either be convicted of the misde- 
meanor and plead this conviction in bar of a subsequent 
trial, for the same offence, on a charge of felony; or the 
court may discharge the jury from giving a verdict, and 
direct the prisoner to be indicted for the felony. Pre- 
viously, by the 7 & 8 Greo. 4, c. 29, s. 53, on a charge 
for obtaining goods by false pretences, a prisoner might 
be convicted, notwithstanding the evidence proved a 
taking which amounted to larceny. But, on a charge 
of larceny, a conviction cannot be had for obtaining 
goods by false pretences. 

The 13th section, after noticing the subtle distinction 
between the legal crimes of larceny and embezzlement 
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by a serrant or clerk ; enacts, that if on an indict- 
ment for the one crime, the evidence should bring it 
within the legal definition of the other, the jury may 
convict of whichever crime the evidence establishes. 

The 14th section allows prisoners charged with a 
jcifU receipt of stolen property, to be convicted severally 
of a separate receipt. 

The object of the act, as stated by its author, Lord 
Campbell, C. J., is held ^^ to apply to all cases where 
amendments may be made in furtherance of justice, 
and where the defendant cannot be prejudiced in his 
defence, on the merits, by such amendment."^ 

It has been ruled that an amendment will not be 
allowed after the counsel for the prisoner has addressed 
the jury. The proper course is that, where the counsel 
for the prisoner has given all the evidence that he 
means to give, he should, if he wishes for an amend- 
ment, ask for it before he doses his case ; and then, if 
the amendment be allowed, the counsel for the prisoner 
addresses the jury on the indictment as it is amended.^ 

The effect of the 14 <& 15 Vict. c. 100, has been 
virtually to abolish the multitude of technical subtleties, 
which were formerly the means of defeating justice, 
and procuring unreasonable verdicts of acquitted, after 
the substance of the charge had been proved. The 
responsibility of letting loose on society a criminal of 
whose guilt no reasonable auditor has entertained a 
doubt, no longer rests with the shortcomings of the 
Legislature, but with the discretion of the judge ; and, 
as it is his duty to amend a defective indictment, when 
the prisoner cannot &irly complain that he is required 
suddenly to meet a charge for which he is not pre- 
pared ; so it is equally the duty of a judge not to 
endanger the liberty of the subject, or encourage the 
carelessness of prosecutors, by permitting the form of 
an indictment to be altered substantially from what it 
was when the prisoner was called on to plead to it. 

> R, ▼. Stwrge, 23 L. J. 172, M. C. 
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On this head, it has been said by a learned writer, 
that no general rule can be laid down for the guidance 
of the court in all cases. It is very possible that, an 
amendment which in one case might not prejudice a 
prisoner might in another case prejudice him materially.^ 
The inclination of the court will still be in favorem 
vita. The court will look at all the circumstances of 
the case to ascertain whether the transaction would be 
changed by the amendment ;^ and will not forget that 
the protection of the weak from oppression, and of the 
presumptively innocent from injustice, are higher 
objects, even in the estimation of positive law, than the 
detection and punishment of the guilty. 



1 Lord Campbell's Acts, by Greayes, p. 5. 
< Ibid. p. 8. 



CHAPTER XX. 

ON THE BELEVANCY OF EVIDENCE. 

As it is the object of pleading to reduce the case of 
each litigating party to one or more substantial issues 
which involve the merits of the question ; and as for 
this purpose none but material allegations which tend 
to the raising of such issues are admitted ; so it is the 
object of evidence to provide that, when such all^a- 
tions have been made, and such issues selected, they 
shall be supported by strictly relevant proof. It is 
impossible to define the distinction between relevant 
and irrelevant evidence, and even the cases illustrate 
the difference unsatisfactorily. In the case of direct 
evidence, there is little difficulty in drawing the 
practical line ; but, since a large proportion of evidence 
is of a presumptive or circumstantial character, it is 
an office requiring the keenest perspicacity, and the 
utmost delicacy of intuition, to distinguish between 
legitimate presumption and irrelevant hypothesis ; and 
it is in observing this appreciable, but indescribable 
distinction, that the sense and wariness of an able 
judge especially appear. 
The rule is that : — 

LII. The evidence offered must correspond 
with the allegations, and be confined to 
the points in issue.^ 

It is a fundamental principle that no credible pre- 
sumption as to the conduct, intention, or course of 

> GreenlSS; Tayl. 194. 
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dealing between two parties can be derived from proof 
of the conduct, intention, or course of dealing between 
one of them, and a third party. Such evidence is aaid 
to be res inter alios acta, and will be rejected as 
irrelevant to the issue. The fact that A- contracted, 
or dealt in a particular manner with B., is no evidence 
that he meant to contract, or deal in the same manner, 
with C. 

Thus, in an action by a brewer agtdnst a publican, 
where the issue was as to the quality of beer supplied 
by the former to the latter, Lord Ellenborough refused 
to let the plaintiff call witnesses to show that he 
supplied them, at the time in question, with good beer, 
His Lordship said : — " This is res inter alios acta. We 
cannot here inquire into the quality of different beer, 
furnished to different persons. The plaintiff might 
deal well with one, and not with the others. Let him 
call some of those who frequented the defendant's 
house, and there drank the beer which he sent in ; let 
him give any other evidence of the quality of the beer ; 
but I cannot admit witnesses to his general character 
and habits as a brewer."^ Hence, where the issue 
was, whether the plaintiff, a tradesman, had given credit 
to A.'s father, evidence that other tradesmen had 
given credit to the father was rejected.^ So, evidence 
of the treatment of scholars at one school, is no evidence 
of the quality of their treatment at another school ;' 
and where the action was for withdrawing scholars 
without a quarter's notice, according to a prospectus of 
terms, which the defendant was proved to have 
received, it was held, that a witness might state 
that she had never received any prospectus while 
her children had been at the school ; because this- 
evidence bore oh the usual course of the plaintiff's 
dealing, but that she could not prove that she had taken 
her children away without notice, and without being 



> Hokonibe t. Hewton^ 2 Camp. 391. 
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called on to pay a quarter's salary, apparently because 
this might have been merely a matter of peculiar 
arrangement.^ So, the terms on which one tenant 
holds are no evidence of the terms on which another 
tenant holds under the same landlord.^ 

But where the extraneous transaction contains the 
principle of a reasonable and credible inference as to 
the motive or conduct of the party, the judge, in his 
discretion, will admit evidence of it. Thus, in false 
imprisonment on a charge of felony, where the defence 
is a bona fide belief that the defendant had committed 
felony, the defendant may show that he had previously 
done acts which go to establish the presumption of 
bona fides? So, on a charge of uttering counterfeit 
coin, a guilty knowledge may be proved by evidence 
either of a previous or subsequent uttering of another 
description of counterfeit coin.* 

The customs of one manor are not evidence of the 
customs of another manor,^ unless a connection between 
them be first established, as by showing that they 
belong to the same lord, that the same description of 
tenants has existed in each, and that their leases have 
been granted in the same terms. In such a case, the 
usage which has prevailed in one part, and is therefore 
evidence to explain the meaning of a gi*ant there, is 
evidence to explain a grant expressed in similar terms 
as to any other part of the district.® But the unity, or 
original identity of the manors must be clearly shown ; 
and the mere fact of their being in the same leet, or 
parish, is not sufficient.^ 

A custom of trade may be proved by showing what 
is the custom of the same trade in a different place. 
Thus, evidence of the custom of fisheries off Newfound- 

* DelamoUe ▼. Lane, 9 C. & F. 261. 
« Carter t. Pryhe, Peake, 95. 

» Thomas v. Htusell, 23 L. J. 233, Exch. 

* Reg. ▼. Foster, 25 L. T. 119. 

» Marquis o/Anglesea v. Lord HaXherton, 10 M. & W. 233. 

* Bayley, J., Rotoe ▼. Brenton^ S B. & C. 764. 
7 Lord Abinger, 10 M. & W. 236. 

[ev>] T 



206 LAW OF EVIDENCE. 

land, is evidence of the custom of similar fisheries off 
the coast of Ijabrador.^ 

When the issue involves a question of manorial 
nght as between a lord and an adverse claimant, 
evidence of the exercise of such right over part of a 
waste has been held to be evidence of title to other 
parts which, from their local situation, may be deemed 
to belong to it. Thus, in the Exchequer Chamber, on 
a question whether a piece of waste land, between a 
highway and the plaintiff's inclosure, belonged ta the 
plaintiff, or to the lord of the manor, it was held that 
the latter might support his claim by evidence of grants 
of similar pieces between the same road and the 
inclosure of other persons. Lord Denman said : — 
^' If the lord has a right to one piece of waste, it affords 
no inference, even the most remote, that he has a right 
to another in the same manor, although both may be 
similarly situated with respect to the highway ; assum- 
ing that all were originally the property of the same 
person, as lord of the manor, which is all that the fact 
of their being in the same manor proves, no presump- 
tion arises, from his retaining one part in his hands, 
that he retained another ; nor, if in one part of the 
manor the lord has dedicated a portion of the waste to 
the use of the public, and granted out the adjoining 
land to individuals, does it by any means follow, nor 
does it raise any probability, that in another part he 
may not have granted the whole out to private in- 
dividuals and they afterwards have dedicated part as 
a public road. But the case is very different with 
regard to those parcels which, from their local situation, 
may be deemed part of one waste or common ; acts of 
ownership, in one part of the same field, are evidence of 
title to the whole; and the like may be said of similar 
acts on part of one large waste or common."^ 

In all these cases it will be observed, that the act 
between third parties, which has, nevertheless, been 

- > Noble V. Kennaway, 2 Dong. 510. 

< Doe d. Barrett t. Kempy 2 Bing. N. G. 102. 
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received, has b^ea either connected presumptively with 
the party who is to be affected by it, or has been 
invested with a prima facie credibility by evidence 
of an original unity of nature or title. In short, it 
seems to be a safe general rule in these cases, that 
transactions with third parties are inadmissible, unless 
their privity or connection with the party against 
whom they are tendered be first proved extrinsically, 
so as to make such intermediate transactions operate 
in the nature of an admission or estoppel.^ Unless 
this be done, it will be the duty of the judge to reject 
the evidence, or to strike it from his notes.^ 

Evidence of good or bad character is generally 
irrelevant and inadmissible in civil cases, unless char- 
acter be of the substance of the issue.^ In actions Ibr 
seduction, evidence of the real plaintiff's bad character 
is admitted in reduction of damages ; but the evidence 
must refer to a time prior to that when the seduction 
took place.^ So, in actions for crim. con., evidence may 
be given of the wife's general or specific unchastity, 
committed before her intercourse with the defendant ; 
for, by bringing the action, the husband puts her general 
character in issue.* 

In such cases, it has been ruled, that evidence of 
good character can be given only to rebut evidence of 
bad character ; and that it cannot be given to rebut 
an allegation by the defendant of a speci^c act of 
unchastity ; but that, in such a case, only the specific act 
can be disproved.® 

In actions for defamation, evidence of the plaintiff's 
general good character is held irrelevant, even on a plea 
of justification.® But in such cases, the plaintiff may 
give in evidence any words, as well as any act, of the 



> See Ifanle and Bosanqaet, JJ., 1 M. & G. 614. 
« Ibid, » 1 PhilL 502. 
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defendant, to show the malice, or animus of the words 
which are the subject of the action.^ But the mero 
abandonment of a plea of justification ought not to 
weigh with a jury, where tiie actual defence sets up 
only a privileged communication.^ And where the 
libel charged the plaintiff with incompetency as a 
surveyor, he was not allowed to travel out of the 
record by showing that he had, at other times, acted 
competently in that capacity.* 

It is beyond the limits of this work to discuss the 
relevancy of evidence as applicable to the issues in 
each form of action. Treatises on pleading will be 
consulted advantageously on this head ; and especially 
the cases which bear on the repealed rules of Hilary 
Term, 3 & 4 Will. 4, as modified by the New Pleading 
Rules of Hilary Term 1853, and the cases which have 
arisen under them. 

In criminal cases the rule is observed with the 
utmost strictness, that no evidence shall be admitted 
which does not tend directly to the proof, or disproof, of 
the matter in issue.* Thus, evidence that a prisoner 
has committed a similar crime before, or that he has 
a disposition to commit such crimes, is inadmissible.^ 
On a charge of burglary and larceny on a particular 
day, evidence of a larceny in the same house on a pre- 
vious day was rejected.® But when several felonies 
are so connected as to form one transaction, evidence 
of all may be given in order to convict of one. Thus, 
where the indictment charged stealing firom the pro- 
secutor's till; and the evidence showed different 
takings, by which the whole deficit was caused; it was 
held that the fact might be shown by proof of the 
results of different inspections of the till.^ So in 

> Pearson v. Lemaiire, 5 M. & G. 700. 
2 Wilaon ▼. Robinson, 7 Q. B. 68 

* Brine ▼. RaealgetH, 3 Exch. 692. 

* Wels. Cr. Pr. 183. 

» R. T. Cole. 1 Phill. Ev. 508. 

* R, T. Vandercomb, 2 Lea. C. C. 816. 
' R. T. EUis, 6 B. & C. 145. 
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conspiracies, since the act of one is in law the act of 
all, when complicity has been proved, the act of one 
conspirator is evidence on an incUctment against 
another.^ 

In larceny, to prove the identity of the prisoner, it 
may be shown that other goods not included in the 
indictment, which were stolen at the same time, were 
found in his possession.^ 

On the trial of Hunt, for riot and conspiracy, re- 
solutions passed at a meeting prior, and avowedly 
preliminary, to that named in the indictment, were 
held to be relevant evidence to show the objects of the 
second meeting. So, the general conduct of the mem- 
bers on their way to it, their military order and threat- 
ening language to people on the road; were held strictly 
relevant to show the character of the meeting. On the 
other hand, it was held that tha defendant could not go 
into evidence of the conduct of the military who dis- 
persed the meeting, because that could have no bearing 
upon the intention and object of the assembly, as these 
must have existed before the dispersion, and were in 
their nature perfectly distinct from the conduct of those 
who dispersed the assembly. On the substantial facts 
of the case, Abbott, C. J. said : — 

'* The case submitted to the jury by the present in- 
dictment presented two questions. First, the general 
character of the assembly, as in all cases of conspiracy 
or other unlawful acts in which many persons are con- 
cerned. And, secondly, the particular case of each 
individual charged, as connected with the general 
character, supposing the general character to be such 
as that its criminality might, in the result, be a fit 
matter for the consideration of the jury. Now it was 
shown, that a very considerable part of the persons 
assembled, or, at least, a very considerable part of those 
who came from a distance, went to the place of meeting 
in bodies, to a certain extent arranged and organized ; 
and with a regularity of step and movement resembling 

» Supra, p. 77. « 2 Weh. Cr. Pr. 184. 
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those of a military march, though less perfect. The 
effect of such an appearance, and the conclusion to be 
drawn from it, were points for the consideration of the 
jury. And if this appearance was in itself proper for 
the conisideration of the jury, it must have been proper 
to show to them that, at the very place from which one 
of these bodies came, a number of persons had assembled 
before daybreak, and had been formed and instructed 
to march as soon as there was light enough for such an 
operation ; and that some of the persons thus assembled 
had grossly illtreated two others whom they called 
spies, and had extorted from one of them, at the peril 
of his life, an oath never to be a kind's man again, or to 
name the name of a king ; and uiat ano<^er of the 
bodies that went to the place of meeting expressed 
their hatred towards this person, by hissing as they 
passed his door. These matters were in my opinion 
unquestionably competent evidence upon the general 
character and intention of the meeting. Their effect 
as to each particular defendant was, as I have 
already observed, a distinct matter for the considera- 
tion of the jury." 

The principles according to which the relevancy 
and irrelevancy of evidence are distinguished are now 
sufficiently apparent. They are co-extensive and 
identical with the principles of presumptive evidence; 
and, in &ct, embrace the whole subject of legal 
evidence. It is equally a condition of direct as of 
presumptive evidence, that it should be relevant to the 
issue ; and it is pre-eminently the duty of a judge to 
admit no evidence which he does not consider to be 
relevant, either as direct proof, or as the ground of 
legitimate inference. In many cases, as in the principal 
issues in civil cases, the relevancy of evidence has been 
defined by the amount of proof which is usually given 
and required to support them. In criminal cases, 
where practically there is no issue but the general 
issue, the line of demarcation has been drawn less dis- 
tinctly ; and the discretion of the judge requires, there- 
fore, to be exercised with proportionable vigilance. 



CHAPTER XXI. 

ON THE MEASURE OF DAMAGES. 

It is proposed in this chapter to state and illastrate 
concisely the leading principles on which courts and 
juries are bound to estimate the damages which are 
recoverable bj a plaintiff in an action of contract 
or tort. Such a chapter, although a new element in a 
work on evidence, is conceived to be strictly in its 
place, and to form a fit appendix to a branch of the 
subject in which the substance of the issue and the 
relevancy of evidence have been treated. K an addi- 
tional reason is required for its insertion, it will be 
found in the fact that no modem English treatise has 
investigated the subject; and that courts and counsel 
are frequently obliged to rely on the excellent, but 
foreign, authority of an American — Mr. Sedgwick. 
But, although our English cases are still undigested, 
they are numerous and important. Even since the 
present writer has collected the materials for this 
chapter, the growing interest in the subject has been 
proved by a slight, but valuable sketch on it in the 
Law Magazine for April, 1855, which notices also this 
gap in our legal literature. 

The measure of damages is still a department of 
presumptive evidence. It rested originally, and it still 
rests in many cases, on an undefined conception of the 
extent of an injury. The rule necessarily operates at 
times as a standard founded on merely hypothetical, 
conventional, and even gratuitous assumptions. It 
originates in the lex talionis, or law of retaliation, which 
has always prevailed in uncivilized communities. But 
it has always been the first effort of legislators to with- 
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draw the adjustment of compensation for an injury 
from the arbitration of individuals and even juries, and 
to regulate it by principles of written law. This task 
is comparatively easy as long as a community is in the 
infancy of its development. The law which prescribes 
^* an eye for an eye, and a tooth for a tooth ;** and the 
law which punishes all injuries to life or Mmb by a fixed 
standard of money compensation, may suffice for a 
primitive state; but is clearly insufficient for and 
inapplicable to the wants of a complicated system of 
civilization. The institution of penalties is found as 
unsuitable as the general principles of law are occa- 
sionally found to be to the equity of particular cases. 
It is also seen that the principles on which damages 
should be estimated are peculiarly equitable in their 
nature; and that there is no province of common law 
which more manifestly requires to be tempered by the 
infusion of equitable principles. It has, therefore, long 
been the practice in civil cases to leave the assessment 
of damages to the decision of a jury. But it has also 
been found that a certain amount of mathematical ac- 
curacy may be embodied in rules for the guidance of 
their discretion. It is the province of a judge to direct 
a jury to calculate and award damages according to 
these rules ; and to teU them that they must not trust 
to the vague justice of impulsive con^putation. When 
these rules are wanting, or inapplicable, juries must 
still trust to their conscientious appreciation of claims 
in each particular case. But as the objects of English 
law are pre-eminently clearness and precision ; the in- 
tervention of such rules, whenever they are applicable, 
will always be regarded, even by the assessors, as a 
safeguard against the contingency of damages being 
either excessive or insufficient. 

The measure of damages, and the rules by which 
they should be computed, will be considered as ap- 
plicable to— 1st, actions of contract; and, 2nd, to 
actions of tort. 
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THE MEASURE OF DAMAGES IN ACTIONS OF CONTRACT. 

In Alden v. Keighley,^ PoUock, C. B., said :— « All 
questions of damages are, strictly speaking, for the 
jury; and however clear and plain may be the rule of 
law on which the damages are to be found, the act of 
finding is for them. But there are certain established 
rules according to which they ought to find ; and here 
there is a clear rule that-^ 

LIU. The amount which would have been 
received, if the contract had been kept, 
is the measure of damages if the con- 
tract is broken.'' 

In the case which produced this expression of a first 
and fundamental principle, the breach was the non* 
payment of the balance of a bill, which the defendant 
had agreed to discount ; and it was held that the plain- 
tiff was entitled to recover the original amount of the 
bill, minus a sum which the defendant had been 
authorized to deduct; and minus also such a sum as 
the jury held to be a reasonable charge for discount. 
Here the damages were assessed strictly according to 
the above rule, as qualified by the special evidence; and 
the deductions from the amount due on the original 
contract,- as defined by the bill, were made according to 
the express incidents of the contract. But in an earlier 
case, where A. paid over a sum to B. to provide for a 
bill due from A. to C; and B., instead of doing so, re- 
tained it for a payment due from A. to B., A's assignees 
were held entitled in special assumpsit to recover the 
whole amount of the bill.^ 

These two cases are examples of the rule of compu- 
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tation where the damages are liqaidated and defined hj 
the express terms, of the , contract. Where they are 
unliquidated, the rule of the common law is, that — 

LIV. Where a party sustains' a loss by 
reason of a breach of contract, he is, 
so far as money can do it, to be placed 
in the same situation with respect to 
damages as if the contract had been 
performed.* 

In Robinson v. Harmany^ the breach was the non- 
performance of an agreement to grant a lease : and it 
even appeared that the plaintiff, at the time of the 
agreement, was aware of a flaw in the defendant's title, 
in consequence of which the defendant was unable to 
c(»nplete. But it was held that the plaintiff was entitled 
to adequate damages for the loss of his bargain; accord- 
ing to the recognised principle that, where a person 
makes a contract and breaks it, he must pay the whole 
damage sustained. So, in an action, by a lessee against 
an assignee, subject to a covenant to repair, for re-im- 
bursement of a sum which the lessee had paid the lessor 
for dilapidations, which were only proved to have 
occurred at some period intervening between the com- 
mencement of the plaintiff's term, and two consecutive 
assignments of the defendant's interest, the plaintiff 
was held entitled to substantial damages, computed 
according to the loss which the lessor would have 
sustained, if he had sold his reversion during the 
existence of the dilapidations.^ 

The measure of damages will not be affected by the 
fact that the original contract could not be enforced at 
law. Thus, where it was inoperative, as not being in 
writing within the Statute of Frauds, it was held that 

» Parke, B., 1 Exch. 855. 

« 1 Excb. 850. 

« Bmiih v. Peat^ 9 Exch. 161. 
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the damages for the breach which disabled the plaiotiff 
from performing a contract with third parties were, 
notwithstanding, to be assessed according to the mea- 
sure of profit which the plaintiffs would have received 
from such third parties, if the defendants had fulfilled 
their engagements.^ In that case Alderson, B. is re- 
ported to have said : — ** If a person undertakes to make 
a certain article for another, and to deliver it to him 
on a particular day, but fails to do so until a year 
afterwards, it would be most unreasonable that the 
latter should not recover snj damage because the 
contract was not in writing. TA« existence of a eon' 
trad is evidence of the probable amount of lass suS' 
tained. Suppose the plaintiffs had said 'we should 
have made such and such a contract if the defendants 
had performed theirs, and the jury believed that the 
plaintiffs would have done so;' that would surely have 
been evidence of the amount of loss occasioned by the 
defendants' breach of contract." 

It might be inferred from this language that the 
contingency of profit, which might have resulted to a 
plaintiff if the contract had been fulfilled, may be taken, 
generally, as a measure of damages for a breach. But 
such does not appear to be the case : and, as such a 
principle would clearly operate harshly and unjustly in 
numberless conceivable cases, it appears that the 
above doctrine of the learned judge is to be received 
with restriction, and as appHcable merely to cases 
where juries are satisfied that the grounds of the 
special damage have been contemplated, at the time of 
the contract, by both parties, and caused subsequently 
by the delinquency of the defendant. The reasonable 
rule on this head appears to be that which is laid down 
by a distinguished American jurist, that — 

LV. Damages for breaches of contract are 
only those which are incidental to, and 
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directly caused by, the breach, and 
may reasonably be supposed to have 
entered into the contemplation of the 
parties; and not speculative profits, or 
accidental or consequential losses.^ 

This rule appears to be consonant with the recent 
case of HadUy v. Baxendale? There the action was 
againstt^a carrier ; and the damage was alleged to have 
arisen from a delay of several days in the delivery of 
some pieces of broken iron (which formed the shaft of 
the plaintiff's mill) to the engineer, who was to repair 
them ; whereby the mill was stopped, and the plaintiff 
lost profits, &c. The defendant had been informed, at 
the time of the bailment, that the pieces formed the 
broken shaft of a mill, and that they must be delivered 
immediately : but not that the mill could not work 
until the shaft should be returned. The judge left the 
question of damages to the jury, without any special 
direction : but the court above granted a new trial, on 
the principle that the jury should have been told, not to 
take the loss of profit into consideration at all, in esti- 
mating the damages ; and Alderson, B. in delivering 
judgment, said : — " We think the proper rule in such 
a case is this : where two parties have made a con- 
tract, which one of them has broken, the damages 
which the other party ought to receive in respect of 
such breach of contract, should be either such as may 
fairly and reasonably be considered arising naturally, 
t. e. according to the usual course of things from such 
breach of contract itself : or such as may reasonably 
be supposed to have been in the contemplaHon of both 
parties, at the time they made the contract, as the pro- 
bable result of the breach of it. Now if the special 
circumstances under which the contract was actually 

> Kent's Commentaries, toI. 2, p. 480, b., Lect. 39 ; Sedgwick on 
Damages, 76. 
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made, were communicated by the plaintifT to the de- 
fendant, and thus known to both parties, the damages 
resulting from the breach of such a contract, which 
they would reasonably contemplate, would be the 
amount of injury which would ordinarily follow from 
a breach of contract under those special circumstances 
so known and communicated. But, on the other hand, 
if those special circumstances were whoUy unknown to 
the party breaking the contract, he, at the most, could 
only be supposed to have had in his contemplation the 
amount of injuiy which would arise generally, and, in 
the great multitude of cases, not affected by any special 
circumstances from such a breach of contract :'' and his 
Lordship^ after remarking that the stoppage of the 
mill was not such a necessary consequence of the delay 
as the defendant could know without special communi- 
cation, added : '* It follows, therefore, that the loss of 
profit here cannot reasonably be considered such a con- 
sequence of a breach of contract, as could have been 
fairly and reasonably contemplated by both these 
parties when they made this contract : for such loss 
would not naturally have flowed from the breach of 
this contract in the great multitude of such cases, oc- 
curring under ordinary circumstances ; nor were the 
special circumstances, which, perhaps, would have 
made it a reasonable and natural consequence of such 
breach of contract communicated to or known by the 
defendant." 

But, although a plaintiff cannot claim damages on a 
breach of contract, according to a merely speculative 
estimate of the profit which he might have made if the 
contract had been duly performed, yet, where there is 
anything like a standard in his personal circumstances, 
by which the jury can be guided, it will be properly 
considered in computation. Thus it has been decided 
in the House of Lords, on an appeal in a Scotch case, 
that the measure of damages for non-delivery of sold 
goods, is not merely the amount of the difference 
between the contract price and the price at which the 
goods could have been bought in the market at the 
[ev.] u 
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time of the breach, but also a compensation for the 
profit which would have been received by the purchaser 
on a contract which he would probably have fulfilled 
with a third party, if the first contract had been duly 
performed.^ This doctrine was laid down by Lord 
Cottenham in very emphatic terms, coupled with an 
opinion that no other rule is reconcilable with justice. 
It may, therefore, be treated as a safe exposition of the 
English law on the subject. 

The rule that damages must not be remote, but the 
natural and proximate cause of the act complained of, 
has been stated to be more easy to lay down than to 
apply.^ On the one hand it appears, from Hadley v. 
Baxendale^^ that where the special circumstances 
from which the damage arises are known to both 
parties, then they are rightly computed ; on the other 
hand it seems that, where the plaintiff did not com- 
municate them, the defendant ought not to be afiected 
by them. But it appears also from Dunlop v. Ifiggins, 
that where the circumstances are not specially within 
the knowledge and contemplation of the plaintifi*, but 
such as a defendant ought also to have contemplated 
as a reasonable and probable result of his breach, then 
they will rightly be annexed to the measure of damages. 
This view will apparently reconcile the cases. 

Thus, in Hadley v. Ba^xendaU^ the defendant could 
not be expected to know that the plaintifi* was not 
provided with a spare shaft; therefore the damage 
arising from the stoppage of the mill, in consequence of 
the delay in delivering the pieces of the broken shaft to 
the engineer, was too remote. So, when, in consequence 
of a late delivery of goods, the plaintiffs lost the market 
which they expected, and incurred expenses in tranS' 
ferring them to another market, it seems to have been 
held that the defendants, in the absence of a special 
agreement to deliver by a particular time, were not 
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liable for such expenses; although the jury might 
award them, if they thought on this evidence that there 
had been unreasonable delay in the delivery.^ 

Where the contract is to deliver goods by a certain 
day, the measure of damages for a breach is, as already 
intimated in Dunlop v. Higgihs^ the difference between 
the contract price, and that for which similar goods 
might have been purchased in the market at or about 
the day when they ought to have been delivered. 
Accordingly, if a party do not avail himself of this 
right, and suffer subsequent loss from the omission, 
he cannot annex it to the original measure of damages.^ 
Thus, damages on breaches of contract for the purchase 
or sale of stock or railway shares are computed accord- 
ing to the market price of such stock or shares on 
the day of the breach.^ In these cases, also, it appears 
that the damage must be direct and immediate ; and 
not merely the loss of a non-personal profit, such as 
that which would have been gained by a vendee of the 
original purchaser.* So, it appears that a vendee of 
railway shares can claim, as damages for non-delivery, 
only the difference between the stipulated price and 
the market price on the day of the breach ; and not 
damages ultra for the increased value of the shares oii 
a later day.^ 

Even where the plaintiff had lost a profit, which 
he would have had on a completed bargain of resale, 
owing to the discovery of the unsoundness of a horse 
which had been warranted sound by the defendant, he 
was not allowed to claim the loss as special damage, 
because it did not appear that he had laid out any 
money on the horse.^ 

When the purchaser of goods refuses to accept, the 
measure of damage is to be calculated according to the 

1 Bhch ▼. Baxendale, 1 Ezch. 410. 
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market value of the goods at the time when they were 
tendered, and when thej ought to have been accepted ; 
and not according to their market value at the time 
when the purchaser refuses to accept.^ When in such 
a case the vendor has suffered any special damage, as 
by having to pay compensation for the rescission of 
a sub*contract which he has entered into in order to 
be able to perform the substantive contract with the 
purchaser, it will be rightly considered by the jury is 
assessing the general damages of the breach^^ 

When there is a complete breach before the day of 
performance, as by the defendant refusing to fulfil his 
share of the contract, the right of action accrues im- 
mediately, and the jury^ in assessing damages, will be 
justified in looking to all that has happened, or was 
likely to happen, to increase or mitigate the loss of the 
plaintiff, down to the day of trial* 

In contracts for the sale of land, it is said that a 
purchaser can recover only nominal damages for the 
mere loss of his bargain, where the vendor is, without 
fraud, incapable of making a title.^ But where there 
is fraud, or wilful laches on the part of the vendor, 
in holding out for sale property to wliich he cannot 
make a title, it appears that he will be liable in dam- 
ages according to the special circumstances of the 
purchaser's loss.^ But there must be fraud, or gross 
negligence amounting to fraud, in the vendor's conduct; 
and where the defendant agreed to sell to the plaintiff, 
who, after an imperfect examination of the abstract of 
title, agreed to purchase, and contracted also to resell ; 
but subsequently refused to complete, on account of a 
defect, and thereupon sued for the expenses of in- 
vestigating the title, the expenses of resale, the 
profits which he would have received from it and 
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the amoants in which he was liable to his own vendee, 
he was held entitled only to the expenses of investigat- 
ing the title, and nominal damages for the breach, 
because no fraud was imputable to the defendant.^ 

Where the breach is the act of the purchaser, the 
measure is the difference between the price fixed hj 
the agreement, and the market value at the time when 
the purchase ought to have been completed. Accord- 
ingly, the damages will be nominal when these amounts 
are identical. Thus, where the defendant, after agree- 
ing to purchase land, had been let into possession, 
and had derived profits from its product, but had 
subsequently refiised to complete the purchase ; it was 
held that the plaintiff was not entitled to recover the 
whole purchase money, but only such damages as 
had resulted from the defendant's breach of the contract, 
and that these were properly measured by a verdict for 
the interest on the purchase money from the time of 
the breach up to the commencement of the action, 
added to the value of the profit which the defendant 
had derived from the land. Parke, B. said : " The 
measure of damages in an action of this nature is the 
injury sustained by the plaintiff, by reason of the 
defendants not having performed their contract. <rhe 
question is, how much worse is the plaintiff by the 
diminution in the value of. the land, or the loss of the 
purchase-money in consequence of the non-performance 
of the contract. It is clear he cannot have the land 
and its value too. A party cannot recover the full 
value of a chattel, unless under circumstances which 
import that the property has passed to the defendant ; 
as in the case of goods sold and delivered, where they 
have been absolutely parted with, and cannot be sold 
again."* 

The breach of a contract constitutes in every case a 
title to damages; but they will be measured by the 
actual loss, and be only nominal where none has been 

1 Walker J, Moore, 10 B,8iC, 416. 
« Lahd T. Pimy 7 M. & W. 474. 
U 3 
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sustained.^ In this respect the rule in contracts is 
very different from the rule in tort, where an injury 
which affects merely the feelings of the claimant may 
be the ground of heavy damages.^ But there are cases 
where the breach of a contract may be in the nature of 
a tort, and in which it is not necessary to prove 
substantial damage in order to recover high damages ; 
and where, accordingly, there is no measuce of damages 
beyond the discretion of the jury in estimating the 
circumstances of the case. Thus, in actions for breach 
of promise of marriage, the measure of damages is in 
the discretion of the jury ; and no verdict will be set 
aside on the ground that the amount awarded is exces- 
sive, unless it be shown that the jury have been influ- 
enced by passion, prejudice, or corruption,^ Thus, 
also, in an action against a banker for refusing to pay 
a cheque, while he has assets of the plaintiff in his hands; 
the plaintiff is entitled, not only to nominal^ but to sub- 
stantial damages, although he may not have sustained 
any actual damage.^ Accordingly, it was held in RoUn 
V. Steward^ where the plaintiffs were merchants, that 
the judge was right in telling a jury to give *'not nominal 
nor excessive, but reasonable and temperate damages;" 
and that, considering the tendency of such a refusal to 
injure the credit of the plaintiffs, 500/. were not ex- 
cessive damages, although no actual damage was 
proved,® 

But it is only where the breach of contract assumes 
the nature of a tort, by a manifest tendency to injure 
the plaintiff in his character or profession, that the 
motives' of the defendant, or the feehngs of the plaintiff, 
ought to be considered in measuring damages. Thus, 
in actions for wrongfully dismissing servants or clerks 
during the continuance of a term, the damages should 

' Alderson, B., 7 M. & W. 478. 

« Sedgwick, pp. 58 to 62, 1 B. & Ad. 423. 

« Sedgwick, p. 385. 

* MarzeUi v. Williamt, 1 B. & Ad. 425. 

» Rolin ▼. Steward, 23 L. J. 148, C. P. 

« Sedgwick, pp. 206 to 214 ; Erie, J., 2 H. L. Oas. 607. 
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be such as to indemnifj for the loss of wages during 
the time necessarily spent in obtaining a fi*esh situation, 
and for the loss of the excess of any wages contracted 
for above the usual rate ; but no allowance should be 
made in the nature of a preHum affhctumis^ or of com- 
pensation for the injury done to the sensibilities of a 
plaintifiP.^ Erie, J. has said that in such a case, " The 
measure of. damages for the breach of promise is 
obtained by considering what is the usual rate of wages 
for the employment here contracted for, and what 
time would be lost before a similar employment could 
be obtained. The law considers that employment in any 
ordinary branch of industry can be obtained by a person 
competent for the place, and that the usual rate of 
wages for such employment can be proved ; and that 
where a promise for continuing employment is broken 
by the master, it is the duty of the servant to use 
diligence to find another employment."* Accordingly, 
the same learned judge has said, '' that where equally 
eligible employment is at his option, the indemnity 
for the loss by breach of contract would be a small 
amount ; but, if the circumstances are reversed, the 
employment under the contract may be such that the 
damages may exceed the salary.^ " 

In actions against a co-contractor for contribution 
to a debt which the plaintiff alone has been compelled 
to pay, the damages will be measured by the number 
of the original parties to the contract ; and the plaintiff 
will be entitled to an aliquot portion from each co- 
contractor, calculated according to the original interests 
of each .^ 

In use and occupation, where there is no express 
agreement as to rent, the value of the premises must 
be proved, and will be the measure of damages.^ 

1 Sedgwick, pp. 206 to 214. 

* Beckham v. DrakCf 2 H. L. Cas. 607 ; assent, Crompton, J., 13 
C. B. 508. 

* Emmeru y. Elderton, 13 C. K 519. 
« Batard t. Batoee, 2 E. & B. 287. 

> Tomlituon y. /%, 2 B. & B. 680. 
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Where there is a stipulated rent by agreement or deed, 
and the defendant holds over after the expiration of 
his term, he will be considered to hold on the tqrms of 
the original tenancy, unless there be anything to show 
a different understanding.^ 

Interest at common law can only be given as damages 
in cases where there has been an express promise to 
pay interest ; or a promise implied from the usage of 
trade, or other circumstances.^ But by 3 & 4 WUl. 4, 
c. 42, s. 28, upon all debts, or sums certain, payable at a 
certain time or otherwise, the jury, on the trial of an 
issue, or on any inquisition of damages, may, if they 
think fit, allow interest to the creditor at a rate not 
exceeding the current rate of interest from the time 
when such debts or sums certain were payable, if such 
debts or sums be payable by virtue of some written 
instrument at a certain time ; or, if payable otherwise, 
then from the time when demand of payment shall 
have been made in writing, so as such demand shall 
give notice to the debtor that interest will be claimed 
from the date of such demand until the time of 
payment. 

• The measure of damages in actions against carriers, 
is regulated by the principles already stated in Hadley 
V. BaxendcUe,^ 



THE MEASURE OF DAMAGES IN ACTIONS OF TOBT. 

The measure of damages in actions of tort, which 
include neither fraud, malice, nor negligence so gross 
as to amount to malice, is regulated, as in actions of 
contract, by the principle of awarding compensation to 
the injured party .^ But when a tort is accompanied 
by any of these circumstances of aggravation, juries 
may, and ought to, take into consideration such fraud, 



» Mayor ofThetford ▼. Tyler, 5 Q. B. 101. 

• FrukUng ▼. Sehroeder, 2 Scott, 143. 

* Supra^ p. 216. « Sedgwick, 28. 
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tnalice^or negligence, and award, not merely com- 
pensatory, but exemplary or yindictive, damages ; in 
doing which their only safe guide will be a discretion 
which must be regulated by the facts of each particular 
case. 

Thus, in the case already cited, of a banker refusing 
to pay his creditor's cheque for 110/. ; consideration 
for the peculiar injury which such a refusal was likely 
to inflict on the credit of the plaintiff as a merchant, 
was held sufficient ground for awarding 500/. damages.^ 
Thus also it is held that in actions for injuries to the 
personal reputation, there can be no certain measure 
of damages but the particular circumstances of the 
case under consideration.^ So, in an action for throw- 
ing poisoned barley on the plaintiff's premises, in 
order to poison his poultry, the jury were told, not to 
confine their verdict to the actual damages sustained, 
• but to consider besides the malicious intention of the 
defendant.^ But if the jury travel out of the case, or 
in matters which admit of certain estimation, are in- 
fluenced by prejudice, to award damages which are 
manifestly excessive, the verdict will be set aside,^ 
although, in general, a court will not disturb a verdict 
where there is no certain measure of damages.' In 
such cases, where no rule of damages can be declared 
the assessment must be lefb entirely to the jury, and 
the functions of the court will be confined to the recep- 
tion and exclusion of evidence, when offered either in 
aggravation or mitigation, and to a definition of the 
distinction between direct and consequential damage.^ 

These principles are well illustrated in Merest 
V. Harvey J There the defendant, who was a banker, 



1 Supra^ p. 222. 
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magistrate, and member of Parliament, had forced 
himself on the land of the plaintiff, who was also a 
gentleman of fortune, had fired at his game, and in- 
sulted him grossly. In trespass quare clausum /regit, 
the jury gave 500/. damages, and the court refused to 
set aside this verdict as excessive. Gibbs, G. J., said : 
'^ I wish to know, in a case where a man disregards 
every principle which actuates the conduct of a gentle- 
man, what is to restrain him except damages ? To be 
sure one can hardly conceive worse conduct than this. 
What would be said to a person in a low situation of 
life who should behave himself in this manner? I 
do not know upon what principle we can grant a rule 
in this case, unless we were to lay it down that the 
jury are not justified in giving more than the absolute 
pecuniary damage that the plaintiff may sustain. 
Suppose a gentleman has a paved walk in his paddock, 
before his window, and that a man intrudes and walks 
up and down before the window of his house, and 
looks in while the owner is at dinner. Is the tres- 
passer to be permitted to say, ' here is a halfpenny for 
you, which is the full extent of all the mischief I have 
done.' Would that be a compensation ? I cannot say 
that it would be." And Heath, J. said : " I remember 
a case where the jury gave 600/. damages for merely 
knocking a man's hat off : and the court refused a new 
trial. There was not one country gentleman in a 
hundred who would have behaved with the laudable 
and dignified coolness which this plaintiff did. It 
goes to prevent the practice of duelling, if juries are 
permitted to punish insult by exemplary damages." 

Accordingly, in actions for malicious prosecution or 
arrest, the jury may give discretionary damages for the 
loss of reputation ; for the imprisonment, if any have 
taken place ; and for the expenses of the plaintiff for 
his defence.^ But he cannot recover more than the 
taxed costs which he has incurred.^ It has been held, 



BuU. N. P. 13. « Sinclair y. Eldred, 4 Taunt. 7. 
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however, by Lord Ellenborough, that, in such a case, 
he is also entitled to his costs as between attorney and 
client.^ So, in false imprisonment against a coroner, a 
plaintiif has been held entitled to the costs of quashing 
the inquisition.^ 



DEFAMATION. 



In actionable slander, without special damage, 
damages may be assessed on evidence merely of the 
words spoken ;* and, in libel, on proof of publication 
alone, without evidence of special damage.^ But where 
special damage is the gist of the action, it must be 
proved as laid, or the plaintiff wiU be nonsuited.^ And 
such special damage must not be too remote, but the 
legal and natural consequence of the slander.® Thus, 
where the plaintiff was deprived of the hospitality of 
friends owing to the slander, this was held sufficiently 
consequential \^ but where a singer engaged by the 
plaintiff refused to sing on account of a libel published 
by the defendant, the damage was held by Lord 
Kenyon to be too remote.® 



TRESPASS TO THE PEBSON, OR PROPERTY. 

In trespass to the person, or to property, all the 
circumstances should be considered in measuring 
damages: and where there is any special circum- 
stance of aggravation, as a charge of felony, it ought 
to be computed.^ Or if a plea is put on the record, 

1 Sandbank v. Thomas, 1 Stark. 306. 
« FoxhaU ▼. Bamett, 23 L. J. 7, Q. B. 
» Try)p. V. Tkomoif 8 B. & C. 427. 

• Ingram v. Lawton, 6 Bing. N. C. 212. 
» Rose. N. P. 483. 

• HaddonT.Loffit, 24 L. J. 49, C. P. 
^ Moore t. Meagher, 1 Taunt. 39. 

• Ashhg ▼. Harrison, 1 Esp. 48U 

» Braeegirdle ▼. Or/ord, 2 M. & S. 507. 



228 LLW OF EVIDENCE. 

imputing the commission of a felony to the plaintiff, 
and abandoned at trial, it may be treated as matter of 
aggravation.^ But where the matter of aggravation is 
apportionable in different degrees among several co« 
trespassers, it has been left expressly doubtful how 
far it is a sound rule that the measure of damages in 
tort ought to be the sum which ought to be awarded 
against the most guilty of the defendants.* 



SEDUCTION. 



In seduction, although the mere loss of service is 
the substance of the action ; yet damages ultra may be 
given in consideration of any peculiar and aggravating 
circumstances.^ Thus, where the seduced party had 
been adopted and educated by the plaintiff as his 
daughter :* where the seducer had been received in 
the family as a suitor in an honourable way :^ or even 
in Vases where the aggravation consists only in the 
dishonour, or loss of society and comfort which the 
father has sustained in the case of a child, or a master 
in the case of his servant, it appears that such circum- 
stances may be rightly taken into consideration by a 
jury.^ But an actual loss of service must be proved, 
for the law implies no damage from the mere act of 
seduction f but where a plaintiff's daughter is seduced 
during a temporary absence from home, it is not in- 
consistent with the continuance of her relation to the 
plaintiff as his servant.^ The expenses of confinement 
may also be recovered as special damage.^ 



» Warwich v. Foulkes, 12 M. & W. 507, 

« Gregory y. CoUereU, 22 L. J. 217, Q. B. 

s Jrwn y. Dearman, 11 East, 23. * Ibid, 

• Dodd V. JVorm, 3 Camp. 519. 

• Southernwood v. Ramsdeny 2 Selw. N. P. 1100. 
' Eager v. Grimwood, 16 L. J. 236, Exch. 

• Griffiths V. Teetgen, 24 L. J. 3?, C. P. 
» Tullidge v. Wade, 3 WUs. 19. 



OK THE MEASUBE OF DAMAGES. 229 
HUSBAND AND WIFE. 

In actions for criminal connection with the plaintiflTs 
wife, it appears that the discretion of the jury as to 
damages is unlimited, since a verdict will not be set 
aside on the ground that they are excessive.* But the 
plaintiff cannot show the amount of the defendant's 
property; although this may be done in actions for 
breach of promise of marriage.* If the wife has died 
since the commencement of the action, the damages 
should be measured by the loss of the society of the 
wife, from the time when the adultery was discovered, 
to the time of the death ; and also for the shock to the 
husband's feelings ; even though the infidelity remains 
undiscovered up to the time of the death.* 

Where the action is for negligence which has caused 
the death of the wife, the husband is entitled to 
damages for the loss of her society, and his own 
distress of mind, from the time of the accident up to 
the hour of dissolution ; but not, it is said, for con- 
sequential damages which are subsequent to the death.'* 
In other cases of tort to the wife, the damages will be 
measured by the extent of the personal injury to the 
wife, and the consequential injury to the husband.^ 



TROVER. 



In this action,® the measure of damages is the value 
at the time of conversion of the thing taken ;'^ thus, in 
trover for a bill, the principal and interest due on it, at 
the time of the refusal to deliver it, is the measure ; 
but the jury are not limited by the mere value of the 
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chattel at the time of conversion, but may give, in their 
discretion, ulterior damages for a value which the 
chattel acquired subsequently.^ And when special 
damage is laid and proved, it may be annexed to the 
measure of the value.^ Thus, in trover for a horse, 
where it was laid as special damage, that the plaintiff 
was compelled to hire other horses : it seems to have 
been held that the measure would be the value of the 
horse at the time of conversion, and the amount paid 
by the plaintiff for hire, minus the expenses he 
would have incurred during the time in keeping hia 
own horse.^ But if goods have been re-delivered, and 
no special damage by their detention been laid and 
proved, the plaintiff will be entitled only to nominal 
damages for the detention.^ Thus, also, where the 
goods taken had been assigned to the defendant by the 
plaintiff as a security for a debt : but the defendant 
was to take possession only on default in payment, 
and on notice, default was made, and notice given, but 
informally, it was held that a verdict for the value of 
the goods ought to be reduced to a sum proportioned 
to the limited interest which the plaintiff had in the 
goods at the time of the trespass.^ In such a case it 
appears that the goods become the property of the 
defendant, either from the time of conversion, or from 
the time when the plaintiff receives the damages in 
compensation.^ 



SHERIFFS. 

If a sheriff sell goods which he has taken under a 
^. /a, at a sum below their best market value at the 
time of sale and the judgment creditor, in consequence, 

» Abbott, J., Greening v. Wilhinson, 1 C. & P. 625. 

« Bodley v. ReynoldSj 8 Q. B. 779. 

» Parke, B., Davies v. Osioell, 7 C. & P. 804. 

* Moon V. Raphael, 2 Bing. N. C. 310. 
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does not receive his entire debt : the latter is entitled 
to substantial damages in an action against the sheriff 
for the fraud or negligence.^ So, if a sheriff seize 
¥nx)ngfullj, as bj putting in a second execution after 
levying under a first; the amount of damages is 
discretionary with the jury : and the court will not 
reduce the amount as excessive, unless the defendant 
has acted clearly bona fide^ or under circumstances of 
excusable mistake.^ 



EJECTMENT. 



A plaintiff, who has recovered judgment in this 
action, is entitled, at common law, to recover as damages 
the mesne profits from the day of the demise in the 
original action, down to the judgment ;^ and a landlord 
under 1 Geo. 4, c, 87, s. 6, as re-constituted by 
the 224th section of the Common Law Proceduf e Act 
of 1852, may in ejectment against a tenant, after 
notice to the defendant, and proof of his right of pos- 
session to the premises, " go into evidence of the mesne 
profits thereof which shall or might have accrued 
from the day of the expiration or determination of the 
tenant's interest in the same, down to the time of the 
verdict given in the cause, or to some preceding day to 
be specially mentioned therein ; and the jury on the trial 
finding for the claimant, shall, in such case, give their 
verdict upon the whole matter, both as to the recovery 
of the premises, and also as to the amount of damages 
to be paid for such mesne profits : and in such cases, 
the landlord shall have judgment within the time 
hereinbefore specified" (scil. by sect. 185), "not only 
for the recovery of possession and costs, but also 
for the mesne profits found by the jury : provided 
always, that nothing** in the section " shall be construed 
1 

1 MiiXJka y. Cham, 20 L. J. 161, Q. B. 
* Gregory y, Cotterell, 22 L. J. 217, Q. B. 
» GoocUUkT, TombSy 3 Wila. 118. 
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to bar any such landlord from bringing any action for 
the mesne profits which shall accrue from the verdict 
on the day so -specified therein, down to the day of the 
delivery of possession of the premises recovered in the 
ejectment." 

It has been decided, on the previous statute of 
1 Geo. 4, c. 87, s. 2, that damages for mesne profits 
may be recovered under it down to the day of trial, 
though no notice of trial has been proved.^ 

At common law, a plaintiff is not confined to the 
very mesne profits or rent of the premises only, but 
may recover for his trouble, &c. : and it has even been 
said, that there have been cases where the jury has 
given four times the value of the mesne profits where 
there has been an aggravated trespass.^ As to special 
damage in such cases, see Woodfall's Landlord and 
Tenant, 6th edit. pp. 712, 713. 



NUISANCE. 

Where a nuisance is in the nature of a trespass to 
land, the measure of damages is the loss actually sus- 
tained ; and not the sum which it would take to restore 
the land to its condition, as it was before the trespass. 
There, where the defendant had cut and carried away 
the soil of the plaintiff, the valu« of the soil, and not 
the expense of restoring the land to its former state, 
was held the right measure.* So, the measure of 
damage to a plaintiff's reversion by puUing down a 
house, has been held to be the diminished market 
value of the premises, in consequence of the defendant's 
wrongful act.^ But in such cases the damage to 
the plaintiff's reversionary interest must be clearly 
proved: and where the declaration alleged as the 
nuisance a wall overhanging a yard (of which the 
plaintiff was the reversioner), and producing a deposit 

1 Doe d, Thompton v. Hodgson, 12 A. & E. 135. 
« Gould, J., and Wilmot, J., a Wils. 121. 
3 Jones ▼. Goodayy 8 M, & W. 146. 
« Hoskhg ▼. Phillips^ 3 Ezch. 168. 
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of rain, without alleging any actual injury to the rever- 
sion: the plaintiff was held, on motion in arrest of judg- 
ment, not to be entitled to damages.^ 

So, where the defendant left habitually the door of 
the reversioner's premises open^ and where the de- 
fendant had merely trespassed by entering on property,^ 
it is doubtful if the plaintiff was entitled even to 
nominal damages. 

The remedy for a nuisance, which is of a public 
nature, is by indictment : and no action can be main- 
tained, nor damages recovered, unless it be shown to 
have caused some particular injury to the plaintiff.^ 
In such a case an action will lie, and, it is said by 
Blackstone^ a fresh action for every continuance of the 
nuisance : and very exemplary damages will probably 
be given, if, after one verdict against him, the defen- 
dant have the hardihood to continue it.^ So, where the 
plaintiff's custom was obstructed and diminished by 
the works of the Hungerford Market Company, who 
had, under their local act, blocked up the thoroughfare 
in which the plaintiff's shop was and continued the 
obstruction for an unreasonable time: the plaintiff was 
held entitled to damages according to the circumstances 
of the case.® Thus also, the discharge of smoke from 
the defendant's chimneys into the plaintiff's house,^ or 
the depreciation of the value of property in consequence 
of the neighbouring nuisance,® may be rightly consi- 
dered in measuring damages. 



PENALTIES AND LIQUIDATED DAMAGES. 
When a sum has been named between the parties to 
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an action, as a forfeit in the event of a breach: it 
depends on the terms of the agreement whether it is 
to be regarded as an absolute forfeiture of the specified 
sum, and so as damages already measured and liqui- 
dated, or merely as a gross sum reserved, out of which 
discretionary damages are to be assessed. It is the 
disposition of the courts to look on such penalties in 
the latter point of view.* Even where the parties have 
expressly stipulated that a specified sum is to be 
viewed, not as a penalty, but as ascertained and liqui- 
dated damages, which are to be recoverable on the 
breach of any part of the contract, the courts have 
refused to award it.^ But if a specified sum be 
named as liquidated damages in the event of the per- 
formance or non-performance of a specified act, as 
where A. promised to pay B. a thousand pounds within 
three months after his marriage, if he married any 
other person, this sum was held to be liquidated, and 
the proper measure of damages.^ And where the defen- 
dant promised not to carry on business within a certain 
distance of the plaintifi*, " under the penal sum of 500/., 
the same to be recovered as liquidated damages :" the 
plaintifi*, on breach, was held entitled to that sum with- 
out evidence of actual damage.^ In such cases a jury 
should give the precise sum fixed by the parties.^ 

Where a statute gives double or treble damages, the 
jury finds the damages simply ; and the amount reco- 
verable will be doubled or trebled according to the 
statute.^ 



MITIGATION OF DAMAGES. 
Generally, in all actions of contract X)r tort for unli- 
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quidated damages, a defendant may give in evidence any 
extenuating circumstances connected with the particular 
case, which tend to diminish the amount of his cul- 
pability, or to throw it to some extent on the plaintiff: 
and such circumstances will be properly considered by 
the jury or court in assessing damages. Thus, under 
non-assumpsit on a quantum meruit for goods sold, he 
may show the inferior quality of the goods :^ or even 
where they have been sold with warranty, or by special 
contract, at a fixed price, and accepted ;2 but not 
where a latent defect, unaccompanied by fraud, is 
discovered after the lapse of a fixed time which has 
been allowed for trial.^ So, the defendant in breach 
of promise of marriage may show, in mitigation of 
damages, that, after making the promise with the 
knowledge that the plaintiff was a disreputable person, 
he was induced to break it on the representation and 
advice of his relations or friends :* or that he had, 
subsequent to the promise, reasonable ground for 
suspecting her to be a disreputable person.^ If the 
evidence show that the plaintiff was a disreputable 
person at the time of the promise and that the 
defendant did not know the fact, but discovered it 
subsequently, this will not only mitigate damages, but 
bar the action.^ 

So in torts : the defendant in false imprisonment on 
a charge of felony may prove in mitigation that he had 
reasonable ground of suspicion.^ In assault and 
battery, that the plaintiff had annoyed him by follow- 
ing him about ;® or by libelling,^ or otherwise provok- 
ing him : and generally in all trespasses, ikcta, which 



1 Cousins v. Paddon, 2 G. M. & R. 547. 

* MondelY. Steely 8 M. & W. 858. 

« Sharp V. Great Western Railway, 9 M. & W. 7. 

* Irving ▼. Greenwood, 1 C. & P. 350. 
» Baddeley v. Morthck, Holt, 151. 

* Irving v. Greenwood, 1 C. & P. 350. 
^ Cktnn Y. Morris, R. & M. 424. 

» Thomas v. Powell, 7 C. & P. 807. 
» Eraser y. Berkeley, 7 C. & P. 621. 



236 LAW OP BVIDBNCE. 

excuse, but do not justify, may be proved in mitigation. 
So, in trover, the defendant may show that he has 
returned the goods : ^ in defamation that the plaintiff 
had previously defamed the defendant, and that the 
hitter knew it when he published the slander : ^ or that 
(under 6 & 7' Vict. c. 96, s. 1) the defendant had 
offered an apology before action brought, or as soon as 
he had an opportunity : or even, it is said, that the 
slander was supported by rumours in the neighbour- 
hood concerning the plaintiff : but this doctrine is very 
doubtful, and can only be considered applicable to par- 
ticular cases.* In seduction, the defendant may provje 
that the daughter had had intercourse with other 
men,* or that she had been in the habit of using loose 
language.^ So, in trespass for adultery, the defendant 
may show the brutality, neglect, or infidelity of the 
plaintiff towards the wife :^ or the previous, but not 
the subsequent, loose conduct of the latter."^ 



EXCESSIVE OR INADEQUATE DAMAGES. 

The superior courts may and will in every case grant 
a new trial where the damages of the first trial are exces- 
sive : but, especially in torts, the court will not interfere 
unless the damages are clearly very excessive ; nor 
unless a strong case be made out that the jury have 
taken a perverted view of the matter.® Thus, it has 
been held that 300Z. are not necessarily excessive dam- 
ages for an imprisonment of a few hours :® nor 200/. 



» 1 Roll. Abr. 5. * 

2 Watts V. Fraser, 7 A. & E. 223. 

» Rose. N. P. 442. 

* Dodd V. Norris, 3 Camp. 519. 

* Carpenter v. Wall, 11 A. & E. 803. 
« Bromley v. Wallace, 4 Esp. 237. 

» Ekam V. Faucett, 2 Esp. 562. 
« Tindal, C. J., 1 M. & G. 225. 
» Lieman v. AJkn, 2 Wils. 160. 
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in assault and battery, where both parties were gentle- 
men.^ So, 3500/. in a breach of promise of marriage 
against an attorney have been held to be not exces- 
sive ;* and generally, a new trial, on the ground of 
the damages being excessive, will be refused, unless 
they are so large as to lead the court to infer that the 
jury were influenced by improper motives, or a mis- 
conception of facts.' 

It is the general practice not to grant a new trial on 
the ground that the damages are trifling and in- 
adequate. 



POWER OF JUDGE OF THE SUPERIOR COURTS TO 
ASSESS DAMAGES UNDER— 

17 & 18 Vict. c. 125, s. 1. 

By this section it is substantially enacted that parties 
to a cause may, by consent in writing, and leave of the 
court, leave any issue of fact to the decision of a judge 
without the intervention of a jury : " and such issue 
of fact may thereupon be tried and determined, and 
damages assessed, where necessary, in open court, 
either in term or vacation, by any judge who might 
otherwise have presided at the trial thereof by jury, 
either with or without the assistance of any other 
judge or judges of the same court, or included in the 
same commission at the assizes : and the verdict of 
such judge or judges shall be of the same eflect as the 
verdict of a jury, save that it shall not be questioned as 
being against the weight of evidence." Parties, there- 
fore, who avail themselves of this section will have 
no ground for disputing the measure of damages as 
adopted by a judge : and its probable effect will be to 
extend, to a still wider extent, the equitable principles 
by which damages have been always measured. 

» Grey v. Grant, 2 Wils. 252. 

« WoodY, Hurd, 2 Bing. N. C. 166. 

» Gough V. Farr, 1 Y. & J. 477. 
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Those principles have been now selected and illus- 
trated according to the best of the present writer's 
judgment. It is impossible to exhaust such a subject 
in a treatise which is confined to practical and general 
principles : but something, it is hoped, has been done 
in this chapter to act up to the spirit of its object. 



PART 11. 
ON WRITTEN EYIDENCE. 

CHAPTER I. 

In the first part of this work the general principles of 
evidence, and their application to the issue, have been 
considered, chiefly in the form of oral depositions. In 
this second part, the principles of written, or documen- 
tary evidence will be stated and illustrated. But it 
may be first desirable to elucidate more fully a branch 
of the subject which has been already touched upon ;^ 
and to show generally in what cases written instru- 
ments are treated as primary and best evidence, and in 
what cases as secondary and inferior evidence. 

When a writing purports to be in the nature of a 
public or judicial record, the deliberate solemnities 
with Svhich its settlement and recognition are pre- 
sumed to have been accompanied render it clearly the 
best and primary evidence of the matters to which it 
refers. So, where a contract has been voluntarily con- 
firmed by deed or writing between the parties, all 
controversy as to its purport and intention ought 
clearly to be determined by the inspection of the 
written instrument, in which both parties have pro- 
fessed to express all that bears substantially on the 
contract. It is therefore a fundamental principle that 

> Supra, Chap. 3, pp. 36 to 40. 
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although oral evidence may be given to explain such a 
written contract, it cannot be given to vary it. Simi- 
larly where a writing is the very matter in issue, as in 
libel, oral evidence of the words of the libel is inad- 
missible as long as the writing, or print, is producible. 
So, where it appears that a representation or statement 
by a witness was made in writing, his own act operates 
against him in the nature of an estoppel in pais ; and 
he will not be allowed to say what the statement was, 
but the writing must be produced, and declare it. 
Neither can he be examined as to its contents, but 
the whole letter must be read.^ In all such cases oral 
evidence will be inadmissible, until it be proved that 
every endeavour has been used, without success, to 
produce the writing. 

But where the writing is merely in the nature of a 
personal memorandum, which has been drawn up by a 
witness for his own convenience, it is inadmissible as 
a writing, but may be used by the witness to refresh 
his memory. Thus, letters to a party are only received 
on the presumption that, by answering them, or acting 
on them, or even by the bare act of receiving them, 
he has connected them with the controversy between 
himself and the writer. But a mere written statement, 
not made on oath by one party, and not shown to have 
come to the knowledge and to have been recognised or 
adopted in some way by another party, is manifestly no 
evidence against such party. 

It is on this principle that even depositions which 
have been taken on oath in the presence of a party 
whom they affect and who has had an opportunity of 
cross-examining, are inadmissible as long as the de- 
ponent can be produced at trial. Such depositions 
are merely personal statements which have not been 
in any way recognised, or acquiesced in, by the party 
against whom they are tendered. They contain none 
of the elements of a contract, or an admission, and 
therefore, in this case, the deponent must state his 

1 Queen's Case, 2 B. & B. 286. . 



ON WKITTEN EYIDENGE. 241 

evidence again, where it is possible, by word of mouth; 
and his written deposition can only be used by him to 
refresh his memory, or be made the means of estab- 
lishing a contradiction between his original and sub- 
sequent statements. In short, the simple rule, for 
determining whether a writing is primary or secondary 
eyidence, is to consider whether it contains the sub- 
stance of the issue, and is in the nature of a contract 
or an admission by the parties, or whether it is only 
a personal and ex parte memorandum. In the former 
case it must be produced as the best evidence; 'in the 
latter it is admissible only to refresh and guide the 
memory of the witness in his oral depositions. Thus, 
records are in the nature of a contract between parties, 
which has been settled and ratified by public consent 
as expressed in a judicial act. They are therefore 
primary evidence. But a public act of Parliament is 
in the nature of a memorandum, for judges and the 
public, of laws which every one is presumed to have 
engraven in his memory.^ Such is the legal fiction, 
and such appears to be the principle on which even an 
act printed by the Queen's printers is best evidence, 
although it may also be regarded in the nature of a 
social and national contract. 

Writings are either public, or private : and public 
writings are either judicial, or non-judicial. These 
will now be treated in consecutive order. 



LordEllenborough: R, y. StOUm, 4 M. & S. 542. 
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CHAPTER n. 

ON PUBLIC AND JUDICIAL WRITINGS. 

The courts take judicial notice of numerous facts, 
chiefly in writing or' print: it is therefore unnecessary 
to prove them. 

They notice all the public statutes of the realm ;^ 
their own course of procedure and practice '? the mari- 
time law of nations ;^ and a war in which the country 
is engaged, but not a war between foreign countries ;^ 
the great and privy seals f royal proclamations ; the 
preamble of an act ;® and now, by 8 & 9 Vict. c. 113, 
s. 3, all copies of royal proclamations, purporting to be 
printed by the Queen's printer, are made evidence 
thereof in all courts, without proof being given that 
such copies were so printed. They will also notice 
the almanacs and the divisions of the year,^ and the 
London Gazette.® 

But they will not notice the laws or customs of 
foreign States; and such, laws must be proved by skilled 
witnesses.^ So also must colonial laws,^® and the laws 
of Scotland ; but it does not appear to be absolutely 
necessary that the witness should be a lawyer ; but 
it will be enough if he appear to be conversant 

1 Bull. N. P. 222. 

< Pugh v. Robinson, 1 T. B. 118. 

» Chandler v. Grieves, 2 H. Bl. 606, n. 

« Bolder v. Bvntiingfieldy 11 Yes. jon. 292. 

» 29 How. St. Tr. 707. 

« R, V. Sutton, 4 M. & S. 532. 

' Brough v. Parldnt, Lord Baym. 993. 

• R. V. Forsyth, B. & B. 274. 

• Mostyn ▼. Fabrigas, 1 Sm. L. C. notes. 
10 Wey ▼. ^0%, 6 Mod. 194. 
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with the foreign law.^ Thus, to prove a marriage in 
Scotland to have been valid according to the laws of 
Scotland, it is necessary to call a witness conversant 
with Scotch law.^ 

Bj the 8 & 9 Yict. c. 113, s. 1, it is enacted that, 
whenever bj any act then in force, or thereafter to be 
in force, ^' any certificate, official, or public document, or 
document or proceeding of any corporation or joint- 
stock or other company, or any certi£ed copy of any 
document, bye-law, entry in any register or other book, 
or of any other proceeding, shall be receivable in 
evidence of any particular in any court of justice or 
before any legal tribunal or either House of Parliament, 
or any committee of either house ; or in any judicial 
proceeding ; the same shall be respectively admitted 
in evidence, provided they respectively purport to be 
sealed or impressed with a stamps or sealed and signed^ 
or signed alone^ as required, or impressed with a stamp 
and signed as directed by the respective acts made or 
to be hereafter made, without any proof of the seal or 
stamp where a seal or stamp is necessary; or of the 
signature, or of the official character of the person 
appearing to have signed the same, and without any 
further proof thereof in every case in which the 
original record could have been received in evidence." 

Sect 2. '< That all Courts, Judges, Justices, Masters 
in Chancery, Masters of Courts, Commissioners judi- 
cially acting, and other judicial officers shall henceforth 
take judicial notice of the signature of any of the 
Equity or Common Law Judges of the Superior 
Courts at Westminster, provided such signature be 
attached or appended to any decree, order, certificate, 
or other judicial or official document" 



ACTS OF PARLIAMENT. 



These are either public or private. The former are, 
theoretically, not proved ; as the court takes cognisance 

> R. V. Powy, 22 L. J. 19. « Ilnd. 
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of them ; but, practically, they are proved generally by 
copies purporting to be printed and published by the 
Queen's printer ; and this course seems to be implied 
from the terms of 41 Geo. 3, c. 90, s. 9, which enacts 
that the statutes of England and of Great Britain, 
printed and published by the King's printer, shall be 
received as conclusive evidence in the Irish courts ; 
and the statutes of Ireland prior to the Union, so 
printed and published, shall be received in like manner 
in any court of civil or criminal jurisdiction in Great 
Britain. K there be ground for supposing the printed 
copy inaccurate, reference should be had to the Par- 
liament Roll.^ 

" Private, local, and personal acts, which are not pub- 
lic acts, are proved under the Documentary Evidence 
Act (8 & 9 Vict. c. 113, s. 3), by copies purporting to 
be printed by the Queen's printer, without necessarily - 
any further proof that they were so printed. But even 
this proof is unnecessary i£ the act contains a clause 
declaring it to be a public act, and that it shall be 
taken notice of as such without being specially pleaded.* 
But such a clause will not render it evidence against 
third parties.^ 

The same section also declares that all copies of the 
journals of either House of Parliament, and of royal 
proclamations, purporting to be printed by the printers 
to the Grown or of either house, shall be admitted in all 
cases as evidence thereof without proof of their being 
copies so printed. 



ON JUDGMENTS AND VERDICTS. 

A record of a verdict obtained in a former action 
between the same parties or their privies, in which the 
same fact was in issue, is primary and conclusive 
evidence of such &ct in a subsequent action where 

» Price V. HolUs, 1 M. & S. 105. 

2 Woodward v. Cotton, 1 C. M. & B. 44. 

3 BreU y. Beaks, M. & M. 421. 
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the same point comes in issue between such parties or 
their privies.^ 

Where the existence of a record is in issue on a plea 
of nul tiel record; either the record itself must be pro- 
duced, or it may be proved by exemplification under 
the Great Seal, or by an examined or sworn copy. 
But when the validity of the record is not in issue, it 
may be proved always by an examined or sworn copy. 

By the 1 & 2 Vict. c. 94, the Master of the Rolls is 
made superintendent of the general records of the 
realm, and is empowered to make rules for the ad- 
mission of such persons as ought to be admitted to the 
use of such records : and he is authorized personally, 
or by deputy, to allow copies to be made of such 
records. It is also declared to be expedient '< to allow 
the free use of any public records as far as stands with 
their safety and integrity, and with the public policy 
of the refdrn." By sect. 13, a certified copy of any 
record, sealed with the seal^of the Record Office, is 
evidence in every case in which the original record 
would be admissible : and by the 12th section, any 
person desirous of procuring such a copy may do so at 
his own cost by permission of the Master of the Rolls : 
but such copy shall be admissible to prove the record, 
only after examination and certificate, under seal, by 
the Deputy Keeper of the Records, or one of the 
Assistant Record Keepers. The proceedings of the 
Petty Bag Office, the Enrolment Office in Chancery, 
and the Common Law side of the Court of Chancery, 
are also proved by sealed and certified copies issuing 
out of such respective offices : (12 & 13 Vict. c. 109, 
ss. 13 and 17.) Certified copies of bankruptcy pro- 
ceedings, sealed by the proper officer (12 & 13 Vict, 
c 106, s. 236), and similar copies of insolvency pro- 
ceedings (1 & 2 Vict. c. 110, s. 105), signed and 
sealed by the proper officer, are sufficient evidence of 
such proceedings. 



> Duchett o/Kingtion*8 cate, 2 Sm. L. C. and notes. 
X 3 
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By the 9 & 10 Vict. c. 95, s. 1 1 1, the clerks of County 
Courts are required to enter notes of all proceedings in 
such courts, in a book belonging to the court : " and 
such entries in the said book, or a copy thereof bearing 
the seal of the court, and purporting to be signed and 
certified as a true copy by the clerk of the court, shall 
at all times be admitted, in all courts and places what- 
soever, as evidence of such entries, and of the proceeding 
referred to by such entry or entries, and of the regu- 
larity of such proceeding, without any further proof." 

But, although all judicial proceedings, which are 
regulated as to the mode of proving them by the above 
statutes, should be proved conformably to them, yet 
as their language is declaratory and directory, not 
compulsory, the records of Superior and Inferior Courts 
may still be proved, as at common law, by means 
of examined copies, when they are attainable. An 
examined copy must be proved to be such by a witness 
who has compared the copy word for word with the 
original ; or who has examined the copy while another 
person read the original : and it will not be necessary 
to call the latter person, nor to prove that the witness 
also read the original while the other person compared 
the copy, for it will not be presumed that a person- 
has wilfully misread a record.^ But the copy must 
be complete and accurate, and not contain abbre- 
viations :^ and it must appear that the record was in 
the custody of the proper officer at the time when the 
copy was taken. 

The minutes of a judgment, or a copy of such 
minutes from which the record is to be made up, are 
not evidence of the record : but the record is com- 
plete only when made up and engrossed.^ Ac- 
cordingly, the minute book of a Clerk of the Peace of 
proceedings at Quarter Sessions, is not evidence, e. g. 
to show that an indictment was there found s^gainst 



1 Read y. Margison^ 1 Camp. 469 ; s. ▼. Slane Peerage Case, 
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A. B., but the record must be made up and produced, 
or an examined copy of it.* 

A former conviction or acquittal may now be proved 
under the 14 & 15 Vict. c. 99, s. 13, by a certificate 
purporting to be " under the hand of the clerk of the 
court, or other officer having the custody of the records 
of the court where such conviction or acquittal took 
place, or by the deputy of such clerk or other officer, 
that the paper produced is a copy of the record of 
indictment, trial, conviction, and judgment or ac- 
quittal, as the case may be, omitting the formal parts 
thereof." 

On trials for peijury it is enacted, by the 14 & 16 
Vict. c. 100, s. 22, that such a certificate *' containing 
the substance and efiect only, omitting the formfd 
portion of the indictment and trial for any felony or 
misdemeanor," shall be sufficient evidence of the 
same. But the mere fact of the trial may be proved 
by the officer of the court on production of his minutes : 
or apparently by any one who was present at the first 
trial.2 

VERDICTS. 

• A verdict may be proved by producing the postea, 
indorsed on the Nisi Prius record, where it is only 
required to show that a trial took place.^ But 
the whole record and a copy of the judgment will be 
necessary to establish the finding of any substantial 
fact.^ 

DEPOSITIONS. 

A copy of depositions sworn at a judge's chambers, 
delivered out by his clerk, and attested by the judge's 
signature, is evidence, without proof that it has been 
compared with the original.^ 



' R. V. Smith, 8 B. & C. 341. 

» R. V. Newman, 21 L. J. 75, M. C. 

» Pettony. Walter, 1 Stra. 162. 

« 2 FhiJl. 204. » 1 Camp. 101. 
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FORBIGN AND COLONIAL JUDGMENTS, ETC. 

These are now regulated by 14 & 15 Vict. c. 99, 
s. 7, which enacts, that <* all proclamations, treaties, and 
other Acts of State of any foreign state, or of any 
British colony, and all judgments, decrees, orders, 
and other judicial proceedings of any court of justice 
in any foreign state, or in any British colony, and all 
affidavits, pleadings, and other legal documents filed 
or deposited in any such court, may be proved in any 
court of justice, or before any person having \}j law 
or by consent of parties, authority to hear, receive, 
and examine evidence, either by examined copies, or 
by copies authenticated as hereinafter mentioned; 
that is to say, if the document sought to be proved be 
a proclamation, treaty, or other act of state, the authen- 
ticated copy, to be admissible in evidence, must purport 
to be sealed with the seal of the foreign state or 
British colony to which the original document belongs : 
and if the document sought to be proved be a judg- 
ment, decree, order, or other judicial proceeding of any 
foreign or colonial court, or an affidavit, pleading, 
or other legal document filed or deposited in any such 
court, the authenticated copy, to be admissible in evi- 
dence, must purport either to be sealed with the seal 
of the foreign or colonial court to which the original 
document belongs, or in the event of such court 
having no seal, to be signed by the judge, or if there 
be more than one judge, by any one of the judges of 
the said court ; and such judge shall attach to his sig- 
nature a statement in writing on the said copy that 
the court whereof he is a judge has no seal ; but if 
any of the aforesaid authenticated copies shall purport 
to be sealed or signed as hereinbefore respectively 
directed, the same shall respectively be received in 
evidence without any proof of the seal where a seal 
is necessary, or of the signature, or of the statement 
attached thereto, where such statement or signature 
are necessary, or of the judicial character of the 
person appearing to have made such signature and 
statement." * 



ON PUBLIO AND JUDICIAL WHITINGS. 249 

But foreign and colonial judgments and other pro- 
ceedings may still be proved, as before the statute, by 
examined copies."^ 

Foreign laws, as already stated,^ must be proved 
by skilled witnesses : and the courts will not take ju- 
dicial notice of them, but require them to be proved 
as ordinary facts. It is held that the witness must 
either be a professional man, such as an advocate or a 
judge ; or connected in such a way with the profession, 
or of daily experience of the law in question, as to create 
a reasonable presumption that he has a competent 
knowledge of it.^ But no witness will be competent 
unless he appear to have filled either an official posi- 
tion, or to be connected manifestly with the legal pro- 
fession, or to have been in some position in which it 
is probable that he would have acquired a practical 
acquaintance with the law.^ Accordingly, a person 
who formerly carried on business as a merchant and 
commissioner of stocks at Brussels has been allowed 
to prove what the law of Belgium is as to the presenti- 
ment of promissory notes there.^ But a person who has 
acquired, by study in one country, a merely theoretical 
knowledge of the laws of another country, is not com- 
petent to prove the laws of such country.^ 

A foreign proclamation, contained in a printed 
placard, may be proved by production of a copy proved 
to be similar ; but a verbal proclamation is inadmis- 
sible, as hearsay. In the former case it appears also that 
the proclamation is in the nature of an inscription or 
act done, and may be proved by oral evidence. In 
such a case, Pollock, C. B. said :— " Hearsay evidence 
is admissible when it is part of the transaction ; and in 
that way the exclamations of a crowd may be received 
as evidence. But there is, generally speaking, this 
distinction between what is said and what is done ; in 
order to admit the former, it is necessary that the 

» AppUton V. Braybrooke, 6 M. & G. 34. « Si^ra, p. 243. 

» Sussex Peerage Case, 11 01. & Fin. 134. 

« Van Der Daucht ▼. TheUuson, S 0. B. 2. 

> Ibid, • BrisUm y. SecquemUe, 5 Ezch. 275. 
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aathoritj of the speaker should be shown in order to 
affect third parties; but if it be something done, that 
is to be proved ; and no authority is required, because 
there is no danger of being misled : and I regard a 
placard or proclamation on a wall rather as something 
done. In a case before me at Guildford, where the 
plaintiff sought to recover the expenses of an election, 
I would not allow orders given by third parties by 
word of mouth to be admitted in evidence against the 
defendant, but I admitted inscriptions on coaches."^ 



PROCEEDINGS IN CHANCERY. 

The course of evidence in Chancery proceedings will 
be treated in a subsequent chapter: but it may be 
desirable to state, in this place, such a portion of this 
subject as is applicable to Courts of Common Law. 

A decree in Chancery may be proved by an exempli- 
fication under the court seal ; or by an examined copy, 
or by a decretal order, or paper, with proof of the bill 
and answer.^ 

If it be required only to show that a decree was 
made, or that it has been reversed, the enrolled and 
sealed decree is sufficient, without producing the bill 
and answer.^ 

A bill or answer is no evidence of the facts contained 
in it, not even of those on which the prayer of relief 
is founded.^ 

But where the parties to a suit are parties in an 
action in which the same matters are in issue, the 
statements of either, in a bill or answer, are evidence 
against the maker in the nature of admissions.^ And 
where a witness at the trial gives evidence at variance 
with statements which he has made in an answer in 
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Chancery, an examined copy of such ansvrer will be 
admissible to contradict him.^ 

WBITS. 

The writ itself must be produced, or its non-pro- 
duction accounted for, when secondary evidence of it 
will be admissible. But where the writ is the gist of 
the action, it ought t<J be proved by the record, or an 
authorized copy.^ 

BULES OF COURT. 

These may be proved by office copies purporting to 
be made by the proper officer.^ 

A judge's order 

May be proved by an office copy of the order, or of 
the rule making it a rule of court.^ 

AFFIDAVITS. 

A voluntary affidavit is only evidence in the nature 
of an admission against the party making it.^ It may 
be proved, when filed, by office or examined copies. 



ON EVIDENCE OF PROCEEDINGS BEFORE MAGISTRATES 
AND CORONERS. 

CONVICTIONS. 

Convictions before magistrates are proved by ex- 
amined copies, which are made out, on application, by 
the clerk of the peace. In many cases also, under parti- 
cular statutes, copies certified by the proper officer are 
sufficient evidence. 



» Ewer V. Ambrose, 4 B. & C. 25. « B. N. P. 234. 
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In trespass against justices, a conviction, unappealed 
against and unreversed, cannot be controverted in 
evidence;* and, until quashed, it is conclusive evidence 
of the facts contained in it in favour of the justice of 
against whom it is tendered.^ 

ORDERS. 

The original order, as in cases of removal, must be 
produced if possible ; but secondary evidence may be 
given of it, if it appear that the party, vrhose duty it is 
to produce it, has been served with notice.^ But where 
the order refers to proceedings which are not strictly 
judicial, and which are also extrinsic to the contro- 
versy between the parties, the person in whose 
custody such documentary evidence is must be sub- 
poenaed to produce it; and, if he refuse to appear, 
secondary evidence cannot be given, but the recusant 
witness may be attached.* 

DEPOSITIONS, 

These are secondary evidence, and inadmissible in 
all cases where the original witness can be produced ; 
but admissible in certain cases, and subject to certain 
common law and statutory restrictions, when he cannot 
be produced. The principle of this exclusion in the 
first instance rests on the hearsay nature of such 
evidence, and the prejudice to the adverse party who 
loses the benefit of his cross-examination. 

Absolutely and universally, they are inadmissible 
when such party has had no opportunity of controlling 
and explaining the evidence at the time of deposition, 
by cross-examining the deponent. But where he has 
had such opportunity, he is, in certain instances where 
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public policy recommends such a course, affected by 
such testimony of an absent witness. 

Thus, a voluntary affidavit, as already stated,^ is no 
evidence against another, for the courts will never try 
a question of fact on affidavits. A deposition also, to 
be in any case admissible, must refer to the same 
parties, or their privies, and where there is the same 
substantial issue. It is on this principle that the 
evidence of a witness in a former action may, after his 
decease, be read in a subsequent action.^ Thus, also, 
in criminal cases, a deposition taken in one charge 
cannot be read on a different charge. But it is suffi- 
cient in such a case that the charges should be sub- 
stantially identical, or so connected as to create a 
reasonable presumption that the prisoner's mind, at 
the time of the first charge, was sufficiently directed to 
the matters which form the substance of the subse- 
quent charge. Thus, where the prisoner was charged 
before magistrates, with wounding A. with intent to 
do her some grievous bodily harm, and was afterwards 
indicted for wounding A. A.'s deposition on the 
original charge was received on the subsequent charge, 
because the prisoner had necessarily full opportunity 
of cross-examining A.* 

Where the deposition is received, it operates as a 
complete substitution for the evidence of the witness.* 
But if it be wanting in any statutory formalities, as, if 
it be taot signed by the magistrate or coroner,^ or if 
it contain hearsay, such as a letter purporting to have 
been written by the deponent but not produced, the 
deposition will, in the former case, be wholly inadmis- 
sible, and in the latter, the part purporting to recite 
the letter must be omitted.® 



• Supra, « Wright v. Doe d. Tatham, 1 A. & E. 3. 
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DEPOSITIONS IN CRIMINAL CASES. 

At common law, depositions taken in the presence of 
a prisoner before a magistrate, and signed hj the latter, 
were generally evidence against the prisoner on his 
trial if it appeared that he had had an opportunity of 
cross-examining the witness, and that the witness at 
the time of trial was either dead, or permanently unable 
to travel, owing to illness, or that he had been kept out 
of the way by the prisoner, or by some one on the 
prisoner's behalf, in order to prevent him from giving 
evidence against him. 

The admissibility of these depositions is now sub- 
ect to the 1 1 & 12 Vict. c. 42, s. 17, by which is 
is enacted, that in all>cases where any person shall be 
charged before any justice of the peace with any in- 
dictable oflfence, ** such justice or justices, before, he or 
they shall commit such accused person to prison for 
trial, or before he or they shall admit him to bail, 
shall, in the presence of such accused person, who 
shall be at liberty to put questions to any witness 
produced against him, take the statement on oath or 
writing of those who shall know the facts and circum- 
stances of the case, and shall put the same into writing; 
and such depositions shall be read over to and signed 
respt^ctively by the witnesses who shall have been so 
examined, and shall be signed also by the justice or 
justices taking the same; and the justice or justices 
before whom any such witness shall appear to be 
examined as aforesaid shall, before such witness be 
examinetd, administer to such witness the usual oath 
or affirmation, which such justice or justices shall have 
full power and authority to do ; and if upon the trial 
of the person so accused as first aforesaid it shall 
be proved, by the oath or affirmation of any credible 
witness, that any person, whose deposition shall have 
been taken as aforesaid, is dead^ or so ill as not to be 
able to travel ; and if, also, it be proved that such 
deposition was taken in the presence of the person so 
accused, and that he or his counsel or attorney had a 
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full opportunity of cross-examining the witness, then, 
if such deposition purport to be signed bj the justice 
hy or before whom the same purports to have been 
taken, it shall be lawful to read such deposition as 
evidence in such prosecution, without further proof 
thereoJ^ unless it shall be proved that such deposition 
was not in fact signed bj the justice purporting to 
sign the same." 

Before a deposition can be received under this sec- 
tion it must therefore appear — 

1. That it was taken in the presence of the prisoner, 
and that he either cross-examined, or had an opportunity 
of cross-examining, the deponent. 

2. That it has been signed by the witness and also by 
the magistrate. 

3. That it was made on oath by the witness, or on 
laffirmation, in such cases only in which an affirmation 
is allowed. 

4. That the deponent is either dead, or so ill as not 
to be able to travel. 

The first and last of these conditions alone need to be 
distinctly proved, and the last is usually proved first. 
The signatures, purporting to be authentic, are pre- 
sumed to be so until proved to be otherwise ; and the 
deposition is declared on the face of it to be taken on oath. 

It is not enough to show that the deposition purports 
to be signed by the magistrate, but it must also be 
shown affirmatively by the prosecutor that the deposi- 
tion was taken in the presence of the prisoner, and that 
he or his counsel or attorney had a full opportunity of 
cross-examining the witness ; and, when the prisoner 
is not attended by counsel or attorney, it ought also to 
appear that the magistrate had asked him whether he 
would like to cross-examine, and that he had allowed 
the prisoner sufficient time to consider what questions 
he would put.^ 

It is to be observed on the last condition, that it 
does not contain all the circumstances in which a 

> Pktt^ B., R. r. Day, 19 L. T. 35. 
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deposition is generally admissible. Thus, before the 
statute, the deposition was received at common law, 
not merely on proof that the deponent was either dead 
or so ill as to be unable to travel, but if he were 
proved to have become permanently insane,^ or to be 
actually insane at the time of trial with a possibility of 
recovery.^ So, it neither was nor is necessary to show 
that the illness under which a deponent is suffering, is 
of a permanent, or of more than a temporary nature. 
This latter position is doubted by Mr. PhiUips,^ but 
apparently on insufficient grounds. It is manifestly 
the intention of the statute that the deposition should 
be received if the deponent be suffering under an 
actual and present physical inability to travel, how- 
ever temporary it may appear to be; and it is the 
daily practice of the court to admit depositions on 
proof of this fact. But where the illness of the witness 
is proved to be of a very transitory nature, the judge 
may and will, in his discretion, postpone the trial until 
he recover ; and this is the proper course whenever 
such postponement does not clearly clash with public 
convenience. 

But the illness must be real and serious, and there 
must either be a physical incapability of locomotion, or 
a probability that it might dangerously affect the 
witness's health.^ It is desirable, when it is possible, 
to prove this fact by a medical attendant, but it may 
be proved by any one who has seen and examined the 
deponent recently. The court will inquire scrupulously 
and even suspiciously into all these circumstances 
before receiving the deposition ; and will reject it 
when the alleged illness appears to be not dangerous < 
or serious enough to excuse the absence of the deponent. 
Thus, at the Salisbury Spring Assizes, 18d3, Cromp* 
ton, J., held that, the fact of a woman being within a 
month of her confinement was insufficient, in her 

> R. V. ErisweU, 3 T. R. 707. 
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» 2 Phill. 99. * R. T, Day, 19 L. T. 85. 



h- 



OK DBPOsmoKs. 257 

absence, to render her deposition admissible. But 
immediately aflber, at Exeter, the same learned judge 
considered that it might be received when it appeared, 
in such a case, that the woman was expecting every 
hour to be confined. 

It is also decided that, as before the statute, a 
deposition will be received if the deponent be proved 
to have been kept out of the way and prevented from 
appearing at the trial, by the act of the prisoner, or by 
collusion with him or his fiiends.^ This was expressly 
decided in R, v. Scaife, where the deponent was kept 
out of the way by the prisoner's agents ; but it is 
necessary to create by evidence a reasonable presump- 
tion that the prisonei^s agents have been authorized or 
sanctioned by him to procure the absence of the 
witness.* But in such a case the deposition is evi- 
dence only against the prisoner who procured the 
absence of the deponent ; and not against other 
prisoners in the same indictment who are not im- 
plicated in the collusion.^ 

Unless the absence of the witness be accounted for 
in some one of these ways, his deposition cannot be 
received, because it will retain all its original and 
unsatisfactory incidents as hearsay evidence. 

Each deposition ought to be separately signed by 
the magistrate, but in one case, before the statute, 
where the deposition of a deceased witness was first an 
the same sheet of paper with the depositions of two 
other witnesses, and the magistrate's signature was at 
the end only of the last deposition, but was not in 
terms confined to it; Coleridge, J., after conferring 
with Lord Abinger, received the fiirst deposition, but 
with the remark that it would have been bad in an 
affidavit.^ But it seems to have been the impression of 
the learned judge in this case, that each deposition 
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ought, strictly^ to be separatfslj signed bj the com- 
mitting magistrate ; and the language of the 1 7th section 
of the 11 & 12 Vict. c. 42, appears to point out dis- 
tinctly that such is the correct practice ; for it declares 
the deposition to be admissible "if such deposition 
purport to be signed by the justice ; " and that it shall 
be inadmissible if " it shall be proved that such deposi' 
Hon was not in fact signed by the justice purporting to 
sign the same." It seems clear that " deposition " here 
is used in the singular, and applies only to the separate 
statement of the deceased or absent witness, and not 
to the aggregate mass of the distinct sheets of the whole 
depositions. It is, therefore, apprehended that, ac- 
cording to the manifest words of the section, if the 
deposition of a deceased or absent witness is not 
signed by the magistrate at the foot of such statement, 
although it may be used for purposes of contradicting 
the evidence, or refreshing the memory of a present 
witness, it is not, in any case, evidence in his absence 
against a prisoner. This is clearly also the justice of 
the case ; for depositions, as being in the nature of hear- 
say, and as tending to affect the liberty of the subject, 
in opposition to the principle which entitles every man 
to be confronted by his accuser, ought clearly to be 
received, if received at all, only when every legal 
formality has been observed, and when, especiidly, the 
signature of the magistrate, countersigning and follow- 
ing .immediately on that of the witness, may be pre- 
sumed to afford a reasonable guarantee that the written 
deposition correspondsf exactly with the verbal state- 
ment. Such a guarantee of accuracy is clearly of a 
far higher nature than that which is contained in a 
single signature at the end of the whole depositions of 
numerous witnesses, contained on separate sheeta 
which have no necessary connection. 

It is therefore considered that, in the case under 
consideration, the deposition of every witness ought to 
be separately signed by the committing magistrate ; 
and that it is inadmissible unless it be so signed. It is 
believed^ also, to be the common practice of committing 
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magistrates to sign each deposition ; but it is right to 
observe that, although this course seems to be pointed 
out so clearly by the 17th section of the 1 1 & 12 Vict, 
c. 42, it is not expressly required by the form M. in 
the appendix to the act. The 28th section also 
declares that the '^ several forms in the schedule, or 
forms to the same or like eifect, shall be deemed good, 
valid, and sufficient in law ;" and this raises the 
question how far the omission in the form, as sanctioned 
by the 28th section, is affected by the 17th section, 
and how far matter in the nature of parol evidence 
may and ought to be imported into the form in order to 
explain, complete, and reconcile it with the 17th section. 
It is unnecessary to pursue this inquiry; but the safe 
and strictly legal practice is apprehended to continue 
as it existed before the statute, and that, in the words 
of Lord Denman, *4t is the magistrate's duty to sign 
every deposition (the witness having first signed it) as 
the proceedings go on." ^ 

The depositions before a magistrate against a prisoner 
must be taken in the presence both of the magistrate 
and of the prisoner ; and nothing should be returned 
as a deposition against the prisoner unless the prisoner 
had an opportunity of knowing what was said, and an 
opportunity of cross-examining the person making the 
deposition.^ 

But it is said not to be necessary that the prisoner 
should be present at the examination before a coroner, 
in order to render the deposition admissible. This 
appears to be doubtful.^ 

The depositions of witnesses who have been examined 
on behalf of the prisoner, ought to be returned with 
the depositions of the witnesses for the prosecution ; 
but they are not, apparently, evidence for the prisoner.* 

If the depositions are lost without fraud or gross 
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negligence before trials and cannot be found after 
diligent search, they may be proved by a copy pro- 
duced and certified by the magistrate's clerk ;^ and 
now, probably, under 14 & 15 Vict. c. 99, s, 14, any 
duly examined copy would be admissible. 

Every deposition against a prisoner ought to be taken 
down in writing whether any case is made out or not ; 
and Jervis, C. J., has declared it to be ^' a practice 
quite illegal and highly improper," not to take down in 
writing every such deposition. Accordingly, the court 
will require distinct evidence that it has not been so 
taken down, before it will admit secondary parol 
evidence of anything that was said on an examination 
before a magistrate.^ 

THE PBISONER'S STATEMENT. 

This will be limited, as to its admissibility in the 
first instance, by the principle laid down in the chapter 
on Confessions, but, generally subject to the statutory 
provisions which are about to be mentioned, a voluntary 
statement made by a prisoner before a magistrate, 
ought to be reduced into writing, and read as evidence 
against, or for, him in the case for the prosecution at 
trial. 

By the 11 & 12 Vict. c. 42, s. 18, it is enacted : 
'* that after the examination of all the witnesses on the 
part of the prosecution shall have been completed, the 
justice of the peace, or one of the justices by or before 
whom such examination shall have been so completed, 
shall, without requiring the attendance of the vritnesses, 
read or cause to be read to the accused, the depositions 
taken against him, and shall say to him these words, or 
words to the like effect : — 

" Having heard the evidence, do you wish to say 
anything in answer to the charge ? You are not obliged 
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to say anything unless you desire to do so : but what-* 
ever you say will be taken down in writing, and may 
be given in evidence against you upon your trial,'' 

"And whatsoever the prisoner shall then say in 
answer thereto, shall be taken down in writing and 
read over to him, and shall be signed by the said justice 
or justices, and kept with the depositions of the 
-witnesses, and shall be transmitted with them as 
hereinafter mentioned ; and afterwards, upon the trial 
of the said accused person, the same may, if necessary, 
be given in evidence against him without further proof 
thereof, unless it shall be proved that the justice or 
justices purporting to sign the same did not in fact 
sign the same : provided always, that the said justice 
or justices, before such accused person shall make any 
statement, shall state to him and give him clearly to 
understand that he has nothing to hope from any promise 
of favour, and nothing to fear from any threat which 
may have been holden out to him to induce him to 
make any admission or confession of his guilt ; but 
that, whatever he shall then say may be given in 
evidence against him on his trial, notwithstanding 
Buch promise or threat: provided nevertheless, that 
nothing herein enacted or contained shall prevent the 
prosecutor in any case from giving in evidence any 
admission or confession or other statement of the 
person accused or charged made at any time, which 
by law would be admissible as evidence against such 
person.** 

The form given by the act is the following : — 



A. B. stands charged before the undersigned (one) of Her Majesty's 
jnstioeB of the peace in and for the (ooimfy) aforesaid, this daj 

of , in the year of onr Lord , for that he the said 

A. B. on , at , (^., at in the caption of the depositions) ; 

and the said charge being read to the said A. B. and the wit- 
nesses for the prisoner C. D. and E. F. being generally examined in 
his presence, the said A. B. is now addressed by me as follows : *^ Haying 
htard. the evidence, do yon wish to say anything in answer to the 
charge ? Ton are not obliged to say anything unless you desire to do so: 
but whatever you say will be taken down in writing, and may be given in 
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eTidenoe agiinst yoa upon joar trial;** whenapon the said A. B. aaith 
as follows: — 

(Here ttote whatever the prisoner may satfj in hit very words as 
nearly aspossibU^ and get him to sign A, tfhe wiUJ) 

J. P. 

It is desirable, bat not necessary, that the prisoner 
should sign the statement ; and it is said not to be 
necessary that the magistrate should sign it, if the 
prisoner sign or admit the statement to be true when 
it is read over to him ; but a statement not signed by 
the magistrate, and neither signed nor admitted by the 
prisoner, is clearly inadmissible.^ But if it be clearly 
proved that the prisoner made a statement before the 
magistrate which was not taken down in writing, it 
may be proved by any one who heard it.^ 

A prisoner's statement is only evidence against 
himself, and not against others who are implicated in 
the same charge.^ It has been decided that a statement 
will not be inadmissible because a magistrate has not 
given the prisoner the statutory caution that he has 
nothing to hope from any promise of favour, or to 
fear from any threat of punishment.^ 



DEPOSITIONS BEFORE CORONERS. 

These are not within the 11 & 12 Vict. c. 42, but 
are practically admissible under similar restrictions. 
But; it is said not to be necessary that they should be 
taken in the presence of the prisoner.^ Bat they 
must be signed by the coroner, and the handwriting 
must be proved.® 

A coroner's inquisition is admissible between third 
parties to show that there had been such a judicial 
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inquiry into the matters to which it refers.* Such an 
inquisition will not be inadmissible in cases of murder 
or manslaughter, under 6 & 7 Vict. c. 83, as being 
written on paper and not on parchment.^ 



DEPOSITIONS UNDER COMMISSIONS. 

When a witness is beyond the jurisdiction of the 
courts, or likely to be so at the time of trial, or when 
he is likely to be unable to attend the trial, owing to 
approaching dissolution, or permanent infirmity, the 
courts have power to grant a commission to examine 
such witness either in Great Britain or abroad, at any 
time after the commencement of the action or suit ;' 
and to permit his written deposition, as certified by the 
commissioner, to be read in evidence at the trial, on 
proof that the deponent is at that time beyond the 
jurisdiction of the court, or dead, or unable from 
permanent sickness, or other permanent infirmity, to 
attend the trial. 

The foundation of this privilege is in the 13 Geo. 3, 
c. 63, s. 40, which permitted the prosecutor or defen- 
dant, in all indictments or informations for offences 
committed in India, to apply for and obtain a writ of 
mandamus to the 'superior judges in India, directing 
them to take, in due form of law, the statements of 
witnesses within their jurisdiction concerning the 
offence ; and to return them in the form of signed and 
sealed depositions to the King's Bench. A similar 
privilege was given in actions and suits commenced in 
England : (s. 44.) 

The 1 Will. 4, c, 22, taking this act as its basis, 
extended its provisions substantially " to all colonies, 
islands, plantations, and places under the dominion of 
His Majesty in foreign parts, and to the judges of ,the 
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several courts therein, and to all actions depending in 
any of His Majesty's courts at Westminster, in what 
place or county soever the cause of action may have 
arisen, and whether the same may have arisen within 
the jurisdiction of the court, to the judges whereof the 
writ of commission may be directed, or elsewhere." 
By the 2nd section the colonial judges are empowered 
to enforce the attendance of witnesses in such cases in 
the same way as if the action or suit had arisen within 
their jurisdiction. 

The 4th section empowers the courts at West- 
minster " and the several judges thereof, in every 
action depending in such court, upon the application 
of any of the parties to such suit, to order the ex- 
amination on oath, upon interrogatories or otherwise, 
before the master or prothonotary of the said court, or 
other person or persons to be named in such order, of 
any witnesses within the jurisdiction of the court where 
the action shall be depending ; or to order a com- 
mission to issue for the examination of witnesses on 
oath at any place or places out of such jurisdiction or 
otherwise ; and by the same, or any subsequent order 
or orders, to give all such directions touching the time, 
place, and manner of such examination, as well within 
the jurisdiction of the court wherein the action shall 
be depending as without, and all other matters con- 
nected with such examination as may appear reasonable 
and just." 

By section 5, witnesses, within the j urisdiction, may by 
order of the court or of a judge, be summoned to attend 
decommission, and be attached for non-attendance. By 
section 7 the commissioner is authorized to administer 
an oath to the witness, or an affirmation in cases where 
the law permits it in substitution ; and the witness is 
subjected to the penalties of perjury for giving evidence 
falsely: (see also 6 & 7 Vict. c. 83, s. 5.) And by 
s. 10 it is enacted : 

" That no examination or deposition to be taken by 
virtue of this act shall be read in evidence at any 
trial without the consent of the party against whom 
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the same may be offered, unless it shall appear to the 
satisfaction of the judge that the examinant" (query ^ 
examinee) "or deponent is beyond the jurisdiction of 
the court, or dead, or unable from permanent sickness, 
or other permanent infirmity, to attend the trial ; in all 
or any of which cases the examinations and depositions, 
certified under the hand of 4he commissioners, master, 
prothonotary, or other person taking the same, shall 
and may, without proof of signature to such certificate, 
be received and read in evidence, saving all just 
exceptions." 

Books of practice will be consulted as to the circum- 
stances under which the court will grant a commis- 
sion.* Generally, it may be observed that, either 
plaintiff or defendant, after the commencement of the 
action, may apply for a commission ; but the courts 
will not grant it as a matter of course, lest it should 
lead to parties going abroad to avoid cross-examination 
at trial ; and they will require the applicant to satisfy 
them, on affidavit, that it will conduce to the due 
administration of justice for the commission to issue. 
Accordingly, mere residence beyond the jurisdiction of 
the courts is insufficient, if it appear that the witness 
could attend at trial.^ 

The commission may issue to any one whom the court 
may appoint, even to the judges of a foreign court, if 
such judges are willing to act : and it will be no ob- 
jection to the commission issuing, that it appears that 
they will examine the witnesses on principles which 
are not recognised by the English law of evidence ; 
but if it should appear at trial, either on the face of 
the depositions, or from extrinsic evidence, that inad- 
missible statements, hearsay for instance, have been 
received by the commissioners, the whole depositions 
will be rejected ; or, at all events, such portions as are 
inadmissible according to the English law.^ 



1 See Cbittj Stat. yol. 1. 1121, notes, 
s eastern r, Groome, 21 L. J. 309, Q. B. 
> Lumley r. 6ye, 23 L. J. 112, Q. B. 
[ev.] 2 A 



266 LAW OF EVIDENCE. 

The coarts will not grant a commission to examine 
witnesses in a hostile country, although there be an 
open communication with it.^ 

The order must state the place to which the com- 
mission is directed, and the names of the commissioners, 
where the examination is within the jurisdiction of 
the court ; but the last requisite is dispensed with, 
where the commission is directed to a foreign country.* 
The examinations should also purport on the face of 
the depositions to have been taken on oath, where the 
witnesses can be sworn ; but it appears to be only 
necessary to bring their evidence within the principles 
of Omichund v. Barker.^ 

The party to be prejudiced by the deposition must 
have had an opportunity of being present at the ex- 
amination, and of cross-examining the witness.^ It 
appears, also, that he should have had formal notice 
that the commission was to be applied for or issued.^ 
But the opposite party may put in the depositions, as 
the witnesses are examined as much for one side as 
the other.® The cross -interrogatories must also be 
read, as well as the interrogatories in chief, by the 
party who makes the latter his evidence.^ 

The depositions cannot be read if the deponent be 
in the country, and producible at the trial. Hence, 
when they are tendered on the ground of his being 
beyond the jurisdiction of the court, this fact must be 
proved satisfactorily.^ Thus, where it only appeared 
that the deponent was a sailor, and had belonged some 
months previously to a vessel lying in the Thames, but 
it did not further appear what had become of the man 
or the vessel, Lord Ellenborough thought the proof 
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that the former was beyond the jurisdiction of the 
court too vague, although he was 'disposed to have 
admitted the deposition, if it had been shown that any 
efforts had been recently made to find the deponent.* 
But where a witness proved that he had seen the de- 
ponent start by railway to Gravesend, where the vessel 
lay in which he was to sail to Australia, and that he 
had received letters from the deponent, dated from two 
places on the English coast, where the vessel was 
known to have touched, it was held sufficient proof 
that the deponent was out of the jurisdiction of the 
court.^ But where it appeared in a similar case that 
the deponent was on board the night before the trial, 
and expecting to sail immediately, this was held in- 
sufficient.^ 

In like manner, when the deponent is dead or absent 
from sickness, the death or the nature of the malady 
must be distinctly shown. It has been doubted whe- 
ther pregnancy, and generally whether temporary 
illness, will excuse non-attendance ;^ but it is probable 
that, although the statute requires that the illness 
should be permanent, the cases on this head will be 
held as coming within the principles which regulate 
the admissibility of depositions in criminal cases.^ 

The provisions and machinery of the 1 & 2 Will. 4, 
c. 22, are, by the 17 & 18 Vict. c. 125, ss. 47 to 57 ex- 
tended to cases in which a party to an action wishes to 
obtain, before trial, an inspection of documents which 
are in the hands of an opposite party. It is unneces- 
sary to do more than refer to this act here. 

A judge has a discretionary power to receive parts 
of a deposition, and to reject other parts which either 
appear to have been elicited by leading questions, 
or to be otherwise objectionable.^ 

Under the 14 & 15 Vict. c. 99, s. 2, it appears that 

* Falconer v. Hansctn, 1 Camp. 171. 

« VarkM V. French, 2 C. & K. 1008. 
» Carruthers v. Graham^ 1 C. & M. 5. 

♦ Abraham v. Norton, 7 Moore & S. 384. * Supra, p. 252. 

• Small T. Naime, 13 Q. B. 840. 

2a2 
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the deposition of a party to an action will be admissible 
or inadmissible, as in the cases of ordinary witnesses.^ 



INQUISITIONS 

Are in the nature of judicial inquiries iiito matters 
of public importance ; and they are admissible under 
the limitations which have been already discussed in the 
chapters on Public, or Greneral, Interests, and Ancient 
Possession. 

An inquisition of lunacy is evidence for a prisoner 
to show that he was insane when he committed the 
offence.^ 



ORDERS AND RULES OF THE SUPERIOR COURTS. 

The orders of the judges of the superior courts are 
proved by the production of the original order, signed 
by the judge. The courts take official notice of the 
signature. The rules of the superior comman law 
courts may be proved by an office copy, made out by 
the clerk of the rules, or other proper officer.* 

But a judge's order will not justify a party in 
tendering secondary evidence, merely because the order 
refers to it as if it were primary. Thus, where a 
judge'a order required a party to admit *^ a copt/ of a 
letter," it was held that such party could not give it in 
evidence, without accounting first for the non-produc- 
tion of the original. "The judge's order," Lord 
Denman said, "secures the accuracy of the secondary 
evidence ; but does not give it the effect of primary 
evidence." ^ 

By the 12 & 13 Vict c. 109, s. 13, office copies of 
all records and documents belonging to the common 
law side of the Court of Chancery, are admissible and 

» Solomon ▼. Howard, 12 C. B. 463. « 2 Phill. 129. 

s Duncan y. ScoU^ 1 Camp. 102. 
« Sharp V. Lambj 11 A. & E. 805. 
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sufficient evidence. The section enacts, "that every 
document sealed " with the common law seal of the 
Court of Chancery, and purporting to be a copy of 
any record or document of any description, shall be 
deemed to be a true copy, " and shall, without further 
proof, be admitted as evidence before all courts and 
persons, in like manner, and to the same extent and 
effect, as the original record or document would be 
admissible, as well for the purpose of proving the 
contents of such record or document, as of proving 
that such record or document belongs to the Court of 
Chancery, but not further or otherwise .'* 



CERTIFICATES. 

A copy of a record of any public fact made by an 
officer in a public or judicial capacity, and strictly 
within the course of his duty (but not otherwise), is 
generally, and in many cases specially by statute, 
evidence of the facts which it purports to record.^ But 
a mere certificate of an extra-judicial fact, or of a fact 
which the officer was not bound to record, is inadmis- 
sible.^ 

In criminal law, various certificates containing the 
substance of the original record, are evidence. Thus, 
by 7 & 8 Geo. 4, c. 18, s. 11, and 14 & 15 Vict. c. 19, 
s. 2, it is substantially enacted, that whenever a 
p^soner shall be charged with a felony or misde- 
meanor after a previous conviction for a felony or 
misdemeanor, the first offence and conviction may be 
proved by a certificate, containing the substance of the 
original record, and purporting to be signed by the 
derk of the court, or other officer having the custody of 
the records. The 2 Will. 4, c. 34, s. 9, has a similar 
provision for offences against the coin. 

So the 14 & 15 Vict c. 99, s. 13, enacts that when- 
ever it may be necessary to prove a formal conviction 



> Tayl. 1367. « Ibid, 
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or acquittal of a prisoner, it shall not bid necessary to 
produce the original record or a copy ; but it shall be 
sufficient to produce a certificate of such former con- 
viction or acquittal, purporting to contain the substance 
of the original record, and signed by the clerk of the 
court, or other proper officer. 

The 14 & 15 Vict. c. 100, s. 22, enacts that in trials 
for peijury or subornation of perjury, or a trial of any 
indictment for felony or misdemeanor, a certificate of 
the trial of such indietment, purporting to be signed 
by the clerk of the court, or of the records, shsdl be 
sufficient evidence of the former trial. 

A multitude of other documents, in the nature of 
copies or certificates, are admissible in substitution for 
originals, or per se, by virtue of special acts ; but the 
limits of this work permit only a general reference to 
them. They are generally admissible uiider the 
Documentary Evidence Act, but are also in many 
cases made specially admissible by statute. Thus, 
certificates of the chargeability of paupers purporting 
to be signed and sealed by the chairman of the board, 
and countersigned by their clerk, are prim& facie 
evidence of such chargeability: (7 & 8 Vict. c. 101, 
s. 69.) Certificates of settlement, purporting to be 
allowed and subscribed by two justices of the county 
in which the parish lies, and otherwise formally exe- 
cuted, are receivable under 8 & 9 Will. 3, c. 30, s. 1. 

A certificate by two justices that a charge of assault 
and battety had been heard and dismissed, is admis- 
sible, under 9 Greo. 4, c. 31, s. 27, to bar all subsequent 
civil and criminal proceedings.^ 

So, under the Juvenile Offenders Act, 10 & 1 1 Vict 
c. 82, ss. 1 and 3, a similar certificate of dismissal dt 
conviction by two justices, is evidence in bar of all 
subsequent proceedings. And under the recent Larceny 
Jurisc^ction Act, 18 & 19 Vict. c. 126, s. 12, a similar 
certificate has a similar effect. 

1 Tunnidiffe y. Tedd, 5 G. B. 553. 
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WRITS AND WAltRANTS, 
It is said, must be proved, until they are returned, 
by actual production : after their return they become 
matters of record, and are provable by copies.* Writs 
of summons, or of execution, which have been renewed 
under the 15 & 16 Yict c. 76, ss. 12 and 125, must 
be produced, and appear to have been impressed with 
the seal of the court. 



ORDERS AND RULES OF THE INFERIOR COURTS. 
Where these are in the nature of a record, they will 
be subject to the usual rule, and may generally be 
proved by a certified exemplification.* But where the 
court is not of record, the books containing the pro- 
ceedings must be produced and proved by the proper 
officer, who ought to be subpoenaed to attend, with 
them; but if he do not attend, or if he refuse to produce 
the book or document containing the order or rule, 
secondary evidence cannot be given, but the officer 
may be attached.* 



BANKRUPTCY PROCEEDINGS 

Are proved according to the provisions of the Bank- 
rupt Law Consolidation Act, 12 & 13 Vict. c. 106. 
The 2d6th section enacts, " that any fxit^ petition for 
adjudication of bankruptcy, adjudication of bank- 
ruptcy, petition for arrangement between a debtor and 
his creditors, assignments appointment of assignees, 
certificate, deposition, or other proceeding, or order in 
bankruptcy, or under any such petition for arrange- 
ment, appearing to be sealed with the seal of the court, 
or any writing purporting to be a copy of any such 
doeument and purporting to be so sealed, shall at all 



> BullN. P. 234; Tayl. 1221. 

< Woodcraft y. Ketfruuton, 2 Atk. 317. 

> R, y. Uanfaeihly, 23 L. J. 38, M. C. 
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times, and on behalf of all persons, and whether for the 
purposes of this act or otherwise, be admitted, in all 
courts whatever, as evidence of such documents respec- 
tively, and of such proceedings and orders having 
respectively taken place or been made, and be deemed 
respectively records of the court, without any further 
proof thereof ; and no stick document or copy shall be 
receivable in evidence unless the same appear to be so 
sealed, except where otherwise in this act specially 
provided,'* 

A certificate of conformity and discharge under this 
act (schedule Z) must be in writing under the seal of 
the court, and signed by the commissioner. Warrants 
must be under the seal of the court, and signed by one 
commissioner; and summonses must be under the 
writing of a commissioner, or, in his absence, under the 
hand of a registrar, and the seal of the court. 

Declarations of insolvency under the Bankrupt Act, 
and minutes of arrangements with creditors, may be 
proved by copies purporting to be certified by the 
Chief Registrar of the Court of Bankruptcy, or any 
of his clerks, to be true copies, to prove that such 
declarations or minutes have been filed.' In country 
districts, these certificates may be granted by the 
Registrar of the district.^ 



INSOLVENCY 

Proceedings are regulated by the 1 & 2 Vict. c. 1 10, 
6. 105 (the Insolvent Act), by which it is declared that 
certified copies of such proceedings, purporting to be 
signed by the officer in whose custody the same shall 
s be, and to be sealed with the seal of the court, are to 
be admissible in all courts. 

By the 46th section of the same act, a copy of any 
vesting order, or of any appointment of assignees 



» 12 & 13 Tict. c. 136, 8. 238 ; 16 & 16 Vict. c. 77, ss. 2, 6. 
• 17 & 18 Vict. c. 119, 88. 16, 17, 19. 
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'' such copj being made upon parchment, and purport- 
ing to hav'e the certificate of the proyisional assignee 
of the said court, or of his deputy appointed for that 
purpose, endorsed thereon, and to be sealed with the 
seal of the court," shall be received as sufficient 
evidence of such order or appointment. But a copy 
of the appointment of an assignee made upon paper, 
and bearing the seal of the court, will be admissible ;^ 
and a copy, purporting to be signed by the deputy of a 
provisionfd assignee, is sufficient without proof of the 
appointment of such deputy.^ It is also held that a 
copy of an assignment from the provisional assignee is 
si&cient, without proof of the filing of the petition, or 
the appointment of the assignee.' 



PROBATES— WILLS. 



A probate is in the nature of a judicial proceeding 
or record of the Ecclesiastical Court. It constitutes 
the proper legal proof of title in an executor to his 
testator's personalty, and is conclusive i^;ainst all the 
world.* It is a copy of the will, sealed with the seal of 
the Ecclesiastical Court, and attached to a certificate 
which states that the will has been proved and regis- 
tered, and that administration of the goods of the 
deceased has been granted to one or more of the 
executors named therein.'^ The will itself is not 
evidence ;^ but if the probate be lost, it either may be 
proved by an examined copy,^ or the court will grant 
an exemplification, but not another probate ;^ or a 
certified copy of the entry in the act book, under 14 & 15 

1 Houngfield v. Druty, 11 A. & £. 98. 
s Jackaon v. Thompson, 2 Q. B. 887. 

• Doe d. Hemming v. WUIeUt, 7 G. B. 709. 
« AUen T. Dundas, 3 T. B. 125. 

» Toller on Ex. 58. 

• Pwney t. Ptnney, 8 B. & G. 885. 
' Tayl 1223. 

• Skepherd t. ahorthote, 1 Stra. 412. 
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Vict. c. 99, 8. 14 is sufficient. The act book itself will 
also be evidence, without accounting for the non-pro- 
duction of the probate.^ And under 14 & 15 Vict, 
c. 100, s. 14, an unstamped copy of the act book has 
been received as evidence of probate, to prove an 
executor's title: (Dorrett v. Meux, 23 L. J. 221, 
C. P.) Where no act book is kept, or other record 
of probates, it appears that the will itself, indorsed 
with the appointment of the executor, will be evidence.^ 
The same remarks apply to letters of administration.* 

If the will relates to lands, or any description of 
realty, the original will must be produced, and neither 
the probate nor a copy will be receivable.^ 

One of the witnesses must be called who can speak 
to the attestation ;^ and who can testify either that he 
saw the testator sign, or that he heard him acknow- 
ledge to the witness, or in his presence, that the will is 
his.® If an issue of devisavit vel non be directed out 
of Chancery, all the witnesses must be called.^ The 
witnesses must also appear to have subscribed either 
actually in the presence of the testator, or so near to 
him that, although he did not see them sign, he might 
have seen them, without the necessity of locomotion. 
Thus, where the witnesses were in one room, and the 
testator in another; and the latter, although he did not 
see them sign, might have seen them through a window; 
the will was held good :® but not so where the testator 
could not have seen them, without changing his 
position.® 

If the witnesses be dead, their handwriting must be 
proved, unless the will be thirty years old, in which 
case it is said to prove itself; that is, if it be produced 

> Cox v. ATMnghcmy Jacob. 514. . 
< Doe v. Mew, 7 A. & E. 240. 
» Noel V. WelU 1 Lev. 352, 

• Doe V. Calvert, 2 Camp. 389. 
» B. N. P. 264, 

« Stonehotue v. Eveh/n, 3 P. Wms. 113. 
' BooUe y.BbmdeU, 19 Vea. 494. 

• Shires v. Glascock, 2 Salk. 688. 

• Doe v. Manifold, 1 M. & S. 294. 
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from the proper custody, and be otherwise apparently 
authentic, it will be presumed to be so. The thirty 
years are computed from the date of the will.* In 
such a case it is not necessary to call any one of the 
alleged witnesses, even though they appear to be 
living :2 (see, generally, the Wills Act, 1 Vict. c. 26.) 



AWAEDS. 

An award is conclusive evidence, between the parties 
to the submission, of all the substantial matters to 
which the submission refers. 

In proving an award, the first step is to prove the 
submission to the reference. If the submission be a 
written agreement, the execution by all the parties, 
including the party who relies on it, must be strictly 
proved :^ but if the submission be by a rule of court, op 
judge's order in an action, it wiU be sufficient to 
produce the rule or order, and then to prove the 
award.^ When the submission contains any special 
powers which have been exercised, e.^., to enlarge 
the time, or appoint an umpire, the instrument by 
which such power has been exercised must be proved, 
in addition to the submission, and prior to the proof 
of the ;award ; and a recital in the award of the ex- 
ercise of the power will not be sufficient.* The award 
must also be proved to have been duly executed. When 
there are several arbitrators, it should be shown that 
all signed in the presence of each other ; and even 
where the award is to be valid, although signed by 
only one, >or less than the actual number of arbitrators, 
it should appear that all who have not signed have been 
required to attend.^ 

> M^Kenire v. Fraserj 9 Ves. 5. 
2 Doe V. Wolkt/j 8 B. & C. 22. 

8 Ferris v. Oven, 7 B. & C. 427; Braem v. Jones, 8 B. & C. 124. 
♦ Gisbome v. HaH, 5 M. & W. 50. 
» Still V. Halford, 4 Camp. 19. 

« Stahcorth y. /ntw, 13 M. & W. 466 ; Wright t. Oraham, 
3 Ezch. 181. 
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Awards by public officers are receive^ with less 
stringent proo^ on the principle omnia prasumufUur 
rUe esse <icta} Also, under several 'of the Inclosure 
Acts, awards made bj the commissioners are to be 
conclusive evidence that all statutory preliminaries have 
been observed : (9 & 10 Vict. c. 70 ; 10 & 11 Vict, 
c. Ill ; 11 & 12 Vict. c. 99.) 

I R, ▼. Hadingfieid, 2 M. & S. 558. 



CHAPTER m. 

ON PUBLIC NON.JUDICIAL WBITINGS. 

Public writings, which axe not of a judicial character, 
are evidence of the matters which they purport to 
declare ; provided they appear to have been obtained 
from proper custody, t.e., from a place where it is 
reasonable to presume that they would be deposited, if 
authentic. 

The question of proper custody under this head 
applies more exclusively to the case of such ancient 
documents ,as were considered incidentally in the 
eighth and ninth chapters of this work ; and it will be 
sufficient to refer to those chapters for the principles 
which regulate the admissibility and effect of ancient 
charters, grants, terriers, inquisitions, or surveys. On 
the general question as to what constitutes a proper 
place of custody, see supra, p. 91. 

The proof of public non-judicial documents is now 
chiefly regulated by the 14 & 15 Vict. c. 99, s. 14, 
which enacts that — 

Whenever any book or other document is of such a public 
nature as to be admissible in evidence on its mere production from the 
proper custody, and no statute exists which renders its contents 
provable by a copy; any copy thereof, or extract therefrom, shall be 
admissible in evidence in any court of justice, or before any person now 
or hereafter having by law or consent of parties authority to hear, 
receive, and examine evidence, provided it be proved to be an examined 
copy or extracty or provided it purport to be signed and certified as a 
true copy or extract by the officer to whose custody the original is 
entrusted; and which officer is hereby required to furnish such certified 
copy or extract to wy person applying at a reasonable time for the 
[ev.J 2 B 
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same, npon payment of a reasQnabla ram for the same, not exceeding 
fonrpence for every folio of ninety words. 

On this section it has been decided that an un- 
stamped C0p7 of an act book of the Ecclesiastical Court 
is evidence of probate to prove executorship.^ So the 
journals of the House of Lords, entries in the books of 
tax collectors, commissioners of the excise or customs, 
secretaries of state, municipal or parliamentary elec- 
tors,^ which were provable before the act by examined 
copies, may now be proved, either by examined or 
certified copies under the act. So charters^ letters 
patent^ grants from the crown, pardons, and commis- 
sions may be proved either by originals, or examined or 
certified copies; or also, as it seems, by exemplifications 
under the great seal.^ As to the journals of the 
Houses of Parliament and royal proclamations, see 
supra, p. 244. As to proclamations, treaties, &c., of 
foreign states or colonies, supra, p. 248. 

The 14 h 15 Vict. c. 99, s. 14, cited above, has 
virtually superseded the 8 & 9 Vict. c. 113, s. 1 (the 
Documentary Evidence Act), as far as it refers to public 
documents : but as the two acts are construed cumu*- 
latively, and as the earlier act extends to some private 
documents, it is subjoined. 

8 & 9 Vict c. 113, s. 1. 

Wheneyer by any act now in force or hereafter to be in force, any 
certifica^ official or public document^ or document or proceeding of any 
corporation or joirU stock or other company, or any certified copy of 
any document, bye-Jato, entry in any regitter, or other booh, or of any 
other proceeding shall be receivable in evidence in any judicial proceeding, 
the same shall respectively be admitted in evidence, provided they 
purport to be sealed or impressed with a stamp, or sealed or signed 
alone, as reqaired, or impressed with a stamp and signed as directed 
by the acts made or hereafter to be made, without any proof of the 
seal or stamp, where a seal or stamp is necessary, or of the signature, 
or of the official character of the person appearing to have signed the 
same, and without any farther proof, in every- case, in which the 
original record would have been received in evidence. 

> XhrreU v. Meux, 23 L. J. 221, C. P. 

s 2 Phill. 231. • Tayl. 1814. 
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It seiems impossible, as remarked by Mr. Phillips 
(vol. 2, p. 241 ), to give anj meaning to these last 
italicized words ; and they appear, as stated by Mr. 
Taylor (vol. 1, p. 13), "to have been copied from the 
1 & 2 Vict c. 94, s. 13, by some honourable member 
who did not know distinctly what he was about.'' The 
professional reader will, however, read "record,** as 
synonymous, for the occasion, with " document." 

The effect of these enactments, as to documents of a 
public nature, is to allow the substitution of certified 
or examined copies in all cases in which the original, if 
produced, would be evidence. 

Whenever, therefore, it is proposed to tender an 
examined or certified copy of a pubUc document in the 
place of an original, the practical question is, whether 
the original is such a public document as is intrinsically 
evidence per se. Documents of a private nature will 
be subject to a different test. These will be considered 
subsequently. 

The more important and practical description of 
public documents will now be considered. First : — 



PARISH BEGISTEBS. 

" Parish registers are in the nature of records, and 
need not be produced, or proved by subscribing wit- 
nesses."^ They are therefore provable under the 
14 & 15 Vict. c. 99, s. 14. 

But it should appear that the original is in the 
proper custody, which in the case of marriage, bap- 
tismal, and death registers, is with the incumbent, and 
not the parish clerk.^ But the register, or the copy 
in such a case, is only proof of the fact of a marriage, 
or a birth, or a death of a person or persons therein 
named ; and it is no evidence of the identity of a 
party. This must be shown extrinsically, as in the 



> Lord Mansfield, G. J., BiH y. Barlow^ Doag. 172. 
* Doey. Fowler, 19 L. J. 151, Q. B. 
2 B 2 
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case of a marriage, either by proving the handwriting 
of the parties, or by calling a witness who was present 
at the marriage ;^ but the handwriting may be spoken 
to without producing the register.^ 

By the 52 Geo. 3, c. 146, verified copies of all 
registers of baptisms and burials are to be sent yearly 
by all ministers to the Registrar of their diocese ; and 
by the 6 & 7 Will. 4, c. 86, s. 38, " the Registrar 
General shall cause to be sealed or stamped" with 
the seal of his office, '^all certified copies of entries 
given in his said office : and all certified copies of 
entries purporting to be sealed or stamped with the seal 
of the said register office shall be received as evidence 
of the birthy death, or marriage to which the same 
relates^ without any fiirther or other proof of such 
entry ; and no certified copy purporting to be jgiven in 
the said office shall be of any force or efi^ect which is 
not sealed or stamped as aforesaid." The same act, 
s. 36, directs " every rector, vicar, or curate," and every 
registered officer, to allow searches to be made in ** any 
register book in his keeping ;" and to give certified 
copies of entries for a stated fee. Similar provisions 
are established with regard to non-parochial registers, 
by the 3 & 4 Vict. c. 92, s. 9, subject to regulations as 
to notice ; but in criminal cases, the original register 
or record must be produced : (s. 17.) As to Irish 
marriages, see 7 & 8 Vict c. 81, ss. 52, 71. Marriages 
before British consuls since 1848, 12 & 13 Vict. c. 68. 
Indian marriages, 14 & 15 Vict. c. 40, s. 22. 



LETTERS PATENT, 

Specifications, disclaimers, memoranda of alterations, 
and all documents filed with the Commissioners of 
Patents of Inventions, or in the Court of Chancery, 
may be proved by printed or manuscript copies, or by 
extracts certified and sealed by the ccmmiissioner or 

» Birt V. BarhfD, Doug. 272. » 8aiyer v. Ghuop, 2 Exch. 409. 
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other proper officer: (16 & 17 Vict. c. 115, s.4.) The 
fifth section renders copies of drawings, &c., similarly 
certified, evidence throughout the British dominions. 



COPYRIGHT. 



The 5 & 6 Vict. c. 45, s. 11, enacts that a register 
of " the proprietorship in the copyright of books and 
assignment thereof, and in dnunatic and musical 
pieces, whether in manuscript or otherwise, and 
licences afiecting such copyright, shall be kept at the 
Hall of the Stationers' Company ;" and be open to 
enspection of any person, on the payment of one shilling 
for every entry searched for. And the officer is 
empowered to give a certified copy -under his hand, 
and impressed with the stamp of the company, of any 
such entry ; which copy shall be received as evidence 
in all courts, smdaa prima facie proof of the proprietor- 
ship or assignment of copyright or licence, as therein 
expressed, but subject to be rebutted by other evidence ; 
and in cases of dramatic or musical pieces, shall be 
prima facie proof of the right of representation or 
performance, subject to be rebutted as aforesaid. A 
similar provision is found in the International Copy- 
right Act, 7 & 8 Vict. c. 12, s. 8. 



REGISTBATION OF DESIGNS. 

Copies of any registration, entry, drawing, print, or 
document certified and sealed by the Registrar, are 
evidence in aU courts of the purport, contents, &c., 
of such entry, drawing, &c. : (13 & 14 Vict. c. 104, 
s. 14.) 



POLL BOOKS. 



Office copies, issued by the Clerk of the Crown, or 
his deputy, shall be taken as evidence in all courts of 
2 B 3 
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law, in actions for bribery or personation, or for any 
other purpose whatsoever : (6&7 Vict. c. 18, s. 94.) 



SfflPPING REGISTERS. 



Shipping registers, or declarations made in pursuance 
of the Shipping Act, with regard to the ownership, 
registry, &c., of British ships, may be proved prim& 
faciey either by original or examined copies, or copies 
certified by the Registrar or other proper officer : 
(17 & 18 Vict c. 104, s. 107.) By the 277th section 
of the act, all shipping masters and officers of customs 
are to take charge of all documents, which they receive 
under the act, and transmit them, if required, to the 
Registrar Greneral of Seamen, who may either be re- 
quired to produce the same, or may give certified 
copies, which are to have all the eficct, in evidence, of 
originals. 



CORPORATIONS. 



These are not strictly societies of a public nature, 
for the purposes of evidence ; but they will be con- 
veniently considered here as being of a quasi public 
nature, and as connected with the principles of joint- 
stock company evidence. 

Corporation books are evidence to prove entries of 
K public character,^ but not to prove transactions of 
the corporation with the public* They appear to be 
evidence in the nature of admissions between members 
of the corporation ;* but not of the rights and privi- 
leges of the corporation against strangers.^ Where 
such books are tendered as evidence under the 14 & 15 



> Marriage t. Lawrence, 3 B. & A. 144. 

« GibborCs case, 17 How. St. Tr. 810. 

« Bill V. Manchester Waterworhe, 2 B. & Ad. 544. 

» Lord Max/or qf London t. Lynn^ 2 H. Bl. 214 n. 
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Vict. c. 99, 8. 14, they must appear to be of such a 
public nature as the act intends, in order to admit of 
the substitution of examined or certified copies for 
the production of the original ; but, generally, they 
appear to be inadmissible unless rendered admissible 
by statute. 



JOINT STOCK COMPANIES. 

The 7 & 8 Vict. c. 110, s. 32, renders books con- 
taining entries of the proceedings of these companies, 
and purporting to-be signed by the presiding officer, 
and sealed with the company's seal, prima facie evi- 
dence of the proceedings at such meetings ; and also, 
that such meetings have been duly convened, ^^ and of 
the persons making or entering such orders, or pro- 
ceedings, being shareholders or directors, and of the 
signature of the chairman." 

The 36th section of the same act makes the registers 
of shareholders in such com^&nies prima facie evidence, 
that a person therein named as a shareholder is such ; 
and of the number and amount of his shares, in actions 
by the company for calls. But the courts, before ad- 
mitting such books as evidence for the company, will 
see that the provisions of the statute, by which the 
company assumes a public character, have been strictly 
observed.^ 

The 7th section of the act is held to make a certifi- 
cate of complete registration conclusive evidence that 
the proper provisions have been inserted, in the deed of 
settlement, so as to estop a shareholder, in an action 
for a call, from objecting to the insufficiency of the 
deed.* 

The 51st section empowers a sharehplder to demand 
from the company a certificate of the proprietorship of 
his share, and the amount paid up. The certificate 



> Bam T. Whitehaven^ ^. RaUtoay, 3 H. L. 22. 
' Banwen Iron Compamf t. Bamettf 8 C. B. 406. 
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is to be sealed with the company's seal, and bj sect. 52, 
to be admitted in all courts as prima fade evidence of 
the shareholder's title to such share ; but the want of 
such certificate is not to prevent him from disposing 
of such share. A similar provision is found in the 
Companies Clauses Consolidation Act, 8 & 9 Yict. 
c. 16, ss. 11 and 12. 

It appears that the 14 & 15 Vict. c. 99, s. 14, as well 
as the 8 & 9 Vict. c. 1 13, s. 1, applies to all corporations 
and joint-stock companies, so as to admit secondary- 
evidence, according to its provisions, to be given, as 
soon as the corporation or company is proved, either by 
statute or aliunde, to be of such a public nature as to 
render its documents and other written proceedings 
admissible on actual production. 

When the corporation, or company, is not of such a 
public description, its documentary writings will be 
subject to the ordinary rules ; and will generally be in- 
admissible as hearsay, except to refresh the memory 
of a witness, or as entries against interest, or in th^ 
course of business. So, where a document is tendered, 
purporting to be sealed by the seal of the company, the 
genuineness of the seal must be proved by some one 
who knows it,* unless it be the seal of the Corporation 
of London, which proves itself;* or the seal of the 
Apothecaries' Company, which also proves itself under 
14 & 15 Vict. c. 99, s. 8. 



BYE-LAWS. 



These are quasi public documents which are gener- 
ally regulated by particular statutes or charters. They 
appear to be generally within the spirit of the Docu- 
Inentary Evidence Act, and the 14 & 15 Vict. c. 99. 
Their validity depends primarily, either on their con- 
formity to the powers given by special acts, or to the 

> Moisea v. Thornton,. S T. B. 307. 
s Doe Y. Masonf 1 Esp. 53. 
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provisions of the Joint Stock Companies Act, ss. 25 
and 47, which empower companies, on complete regis- 
tration, to make, from time to time, at gieneral meetings, 
bye-laws for the regulation of the company, "not 
being repugnant to or inconsistent with the provisions 
of the act, or of the deed of settlement of the com- 
pany ;" and by s. 48, " in all actions, suits, and other 
legid proceedings for the enforcement of such bye-laws, 
or other penalties for the breach thereof, the produc- 
tion of a written or printed copy, purporting to have 
the official seal of the Registrar of Joint Stock Com- 
panies affixed thereto, shall be sufficient evidence of 
such bye-laws." A similar provision is contained in 
8 & 9 Vict. c. 16. 

A railway bye-law will not be binding on strangers, 
unless it have been approved by the Board of TVade 
or Commissioners of Railways, or other proper officer 
(3 & 4 Vict. c. 97, ss. 7, 10 ; *. r., 8 & 9 Vict, 
c. 20, ss. 108 to 1 11)) nor generally, unless it be proved 
to have come actually or constructively to the notice 
of the party who is to be affected by it.^ Where such 
bye-law is good, or where a statutory notice has been 
affixed under the Carriers Act, it will be sufficient, 
apparently, to prove that such a bye-law or notice was 
duly affixed, and then to prove an examined copy.^ 

It must be remembered that, notwithstanding the 
Documentary Evidence Act, and the 14 & 15 Vict. 
c. 88, s. 14, there are numerous cases in which the 
originals of documents, apparently of a public nature, 
must still be produced: and of which, neither 
certificates nor examined copies are admissible. A 
considerable degree of vagueness still attaches even to 
many of those cases in which certified or examined 
copies are clearly admissible ; and it should be re- 
membered that, wherever a doubt exists as to whether 
a document is public or private, the prudent and the 



1 Cheat Western BaUioajf y. Goodman, 21 L. J. 197 C. P. 
• TayL 1275. 
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right GOnrse will be to be provided with the originals. 
It will also be remembered that the substitution of 
copies or certificates for original documents is a statu- 
tory imiovation on the common law ; and that where 
a document is even as much of a public as of a private 
nature, it contains those objectionable elements of 
hearsay which are opposed to the fundamental prin- 
ciples of the English Law of Evidence. In short, 
there is no department of evidence, in which, notwith- 
standing Ihe above acts, it is more difficult to pro- 
nonnce distinctly on the degrees of admissibility ; and 
it will still be a safe rule, as it is the sound principle, to 
produce the originals of even the most undoubtedly 
public documents, whenever they can be obtained 
without excessive difficulty or expense. Considerable 
doubt seems also to exist as to the kind of public docu- 
ments which are within the acts. Thus, Mr. Taylor 
p. 1230) is of opinion that neither, under the 7 & 8 
"ict. c. 110, s. aa, nor under the 8 & 9 Vict. c. 16, 
s. 98, by which the entries of the proceedings of com- 
panies are evidence, if purporting to be duly signed by 
the chairman, and sealed with the company^s seal, can 
certified or examined copies be given in evidence, bat 
the original entries must be produced. This position, 
however, appears to be very doubtful, and not to be 
supported by any decision. It seems also to be opposed 
to the spirit and the express language of the Documen- 
tary Evidence Act. 

Where a public document or mark requires to be 
authenticated, it may be proved by any expeft and 
credible witness. Thus the Post-Office mark may 
be proved by any post-master, or any one who is in 
the habit of receiving letters by the post.^ 



Vi 



BILLS OF LADING. 
By the 18 & 19 Vict. c. Ill, ss. 1 and 2, every 
consignee of goods named in a biU of lading, and every 

^ Abbeff V. Lin, 5 Bing. 299. 
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indorsee of a bill of lading, becomes the absolute owner, 
with all the personal rights and liabilities of ownership, 
subject to the consignor's right of stoppage in transitu, 
and claims for freight. Bj sect. 3 : 

Eyery bill of lading in the hands of a consignee or indorsee for 
▼alnable consideration, representing goods to have been shipped on board 
a yessel shall be conchuive evidence of such shipment as agunst the 
master or other person signing the same, notmthstanding that sach 
goods or some part thereof may not have been so shipped, unless such 
holder of the bill of lading shall have had actaal notice at the time of 
receiving the same, that the goods had not been in fact laden on board: 
provided that the master or other person so signing maj exonerate 
himself in respect of such misrepresentation by showing that it was 
caused without any default on his part, and wholly by the fraud of the 
shipper, or of the holder, or some person under whom he claims. 



HISTORIES 



are said to be admissible to prove a matter relating to 
the kingdom at - large, ^ such as the death of a sove- 
reign or the time of his accession ;^ but not to prove 
a particular or local custom. Still less are peerages, 
army and navy lists, directories, calendars, or other 
non-official publications, admissible.^ 

1 Bull N. P. 24S. * 2 Phill. 155. » Tayl. 1368. 



CHAPTER IV. 

ON PRIVATE WRITINGS, INSPECTION, NOTICE TO 
PRODUCE, &c. 

It is the purpose of this chapter to state practicallj 
the successive steps by which writings of a private 
nature are made evidence in courts of justice. 

The consideration how far private writings are 
primary or admissible evidence was treated in the first 
chapter of the second part of this work. It will be 
remembered that, generally, personal ex parte state- 
ments are never evidence for the party making them ; 
although they are commonly evidence in the nature of 
an admission against him: (supra, Chapter XV.) 
Thus, a voluntary affidavit, made before an officer of 
the superior courts, is not evidence at Nisi Prius or 
elsewhere, against a person referred to in it ; although 
such an affidavit will, in a similar case of privity, be 
evidence against the party who makes it.^ So the 
affidavit of an absent creditor is inadmissible to oppose 
an insolvent's application for protection.^ 

But, when private writings contain a contract, or 
otherwise embody, or are material to the substance of 
the issue, they are not only admissible, but also, when 
producible, indispensable evidence. In such cases a 



1 BricheU v. HuUe, 7 A. & E. 457; «. 9., Morgan ▼. Couchman 
23L. J. 36,C. P. 
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party who relies upon them, must either produce them, 
or account satisfactorily for their non -production. But 
as such writings are frequently in the hands of an 
adverse party, who will not voluntarily produce them, 
the first practical question under this head is to con- 
sider how he may be compelled, either to produce them, 
or to permit an inspection, such as, in the event of 
non-production after notice to produce, will enable a 
party to give secondary evidence at trial. 

At common law, when a deed or other private docu- 
ment formed the gist of a plea, the defendant was 
bound to set it out and tender profert ; on which the 
plaintiff claimed oyer, and so became entitled to a 
sufficient inspection. But it was found that this 
practice fostered prolixity of pleading ; and it was 
therefore abolished by the Common Law Procedure 
Act, 1852, s. 55. 

The inspection of documents in the hands of an 
adverse party is now obtained and regulated by the 
14 & 15 Vict. c. 99, s. 6 ; and the 17 & 18 Vict, 
c. 125, s. 50 : (Common Law Procedure Act, 1854.) 

The first of these acts and sections is as follows : — 

Whenever any action or other le^al proceeding shall henceforth be 
pending in anj of the Superior Coorts of Common Law at Westminster 
or Dublin, or the Court of Common Pleas for the County Palatine of 
Lancaster, or the Court of Pleas for the County of Durham; such court 
and each of the judges thereof may respectively, on application made 
for such purpose, by either of the litigants, compel the opposite party to 
allow the party making the application to inspect all documents in the 
custody or under the control of such opposite party, relatmg to sucii 
action or other legal proceeding ; and, if necessary ^ to take examined 
copies of the same, or to procure the same to be duly stamped ; in all 
cases in which, previous to the passing of tins act, a discovery might 
have been obtained by filing a bill, or by any other proceeding, in a 
court of equity, at the instance of the party so making application as 
aforesaid to the said court or judge. 

By the 17 & 18 Vict. c. 125, s. 50, it is enacted 
that : 

Upon the application of either party to any cause or other civil 

proceeding in any of the superior courts, upon an affidavit of such party 

of his belief that any document, to the production of which be is entitled 

for the purpose of discovery or otherwise, is in the possession or power 

[ev.] 2 
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of the opposite party, it shall he lawful lor the emtli or judge to order 
that the part/ against whom snch applicatioD is mads, or if such party 
is a hodj corporate, that some offioer to be named of st&eh body corporate, 
shall antwer on affidavit, stating what documents he or they has or 
hare in his or their possession, rekOing to ike malfUm m dupuiSf or 
what he knows as to the custody they or any of them are in, and 
whether he or they objects or object (and if so on what grounds) to 
the production of snch as are in his or their possession Or power; and 
upon snch affidayit being made, the court or judge may make such 
further order thereon, as shall be just. 

The cumulatiye effect of these enactments i^ that — 

I. When documents relating to a matter in 
dispute in an action in any one of the 
Superior Courts of Common Law are 
in the custody or under the control of 
an adverse party, the court or a single 
judge have a discretionary power (cor- 
responding to that of Courts of Equity 
in bills of discovery) to compel him to 
suffer the other party to inspect and 
take copies of such documents; and 
where a party declares only his belief on 
affidavit that an adverse party has such 
documents, the latter may similarly be 
compelled to declare on affidavit 
whether he has them; or, whether he 
knows anything, and how much, about 
them; and if he confess to having them, 
he mav similarly be coinpelled to pro- 
duce them for inspection. 

The practice under both of these recent acts is still 
very unsettled, but the following principles appear to 
be recognised : — 

1. It is clear from the language of the first statute, 
that an inspection is to be granted hy Common Law 
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Courts only in such cases as those in which Courts of 
Equity compel an inspection by means of a bill of dis- 
covery, or under the summary procedure constituted 
by the Chancery Procedure Amendment Act, 15 & 16 
Vict. 0. 86, ss. 18, 20. Since the discretion of the 
common, law judges is evidently intended by the 
Legislature to be guided, in cases of inspection, by 
strictly equitable principles, it is desirable that these 
sections should be considered by the common law 
practitioner. 
The 15 & 16 Vict. c. 86, s. 18, enacts that — 

It shall be lawful for the court, upon the application of the plaintiff 
in any suit in the said court, whether oommencied hj bill or by claim; 
and as to a suit commenced by bill, whether the defendant may or may 
not have been required to answer the bill, or may or may not have been 
interrogated as to the possession of documents, to make an order for 
the production by the original defendant upon oath of such of the 
documents in his possession or power relating to matters in question in 
the suit as the court shall think fit ; and the court may deal with such 
documents, when produced, in such manner as shall appear just. 

Section 20. It shall be lawful for the court, upon the application of 
any defendant in any suit, whether commenced by bill or by claim, but 
as to suits commenced by bill, where the defendant is required to 
answer the plaintiff's bill, not until after he has put in a full and suffi* 
oient answer to the bill, unless the court shall niake any order to the 
contrary, to make an order for the production, by the plaintiff in such 
suit, on oath, of such of the documents in his possession or power 
relating to the matters in question in the suit as the court shall think 
right; and the court may deal with such documents as shall appear 
just. 

2. A party to an action at law had, before the 
statute, and still has, an equitable right, by way of 
bill of discovery, to inspect all documents relating to 
his own case alone, or to his own case conjointly with 
that of his adversary.^ He has a right to a discovery 
of everything bearing on his own case, or which he has 
reason to expect will be set up against it ; but at this 
point the distinction is finely drawn that he has no 
right to a discovery of documents which belong ex- 
clusively to his opponent's case, or which are inmiaterial 



Wignun on Discoveiy, §§ 127 to 147. 
2 c 2 
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to the issue.* The Equity Courts refuse to entertain a 
bill of discovery, where the evidence is sought to 
support a criminal charge, or where it would expose 
a party to a criminal prosecution or penalty.^ 

3. A common law judge will consider these and 
similar equitable principles before he will grant an 
order for inspection, and will hold the substantial 
question to be, whether the applicant would be entitled 
to it in a Court of Equity. An affidavit in support of 
the application must also show a reasonable probability 
that the applicant requires the documents to complete 
his o\^n case ; and it must allege, at least, a distinct 
belief that they are in the custody, or in some way 
under the control, of the adverse party.* The applica- 
tion will be refused if it appear to be of a fishing 
nature, or if it appear to be a pretext for delay, or 
merely to discover the case of the adverse party.* In 
the last cited case, to detinue for a deed the defendant 
pleaded lien as an attorney ; and the plaintiff, on an 
affidavit that he had not retained the defendant, and 
that the costs were due from a third party, was allowed 
to inspect the entries in the defendant's books as to 
costs claimed. So, in an action for work done, the 
defendant, on an affidavit that the work was not done, 
and that, if done, the charge was exorbitant, was 
allowed to inspect the entries in the plaintiff's books 
relating to the work.* So it is held that an affidavit 
must state more than a probable necessity that the 
applicant will require the documents.® As to mate- 
riality of documents, see annexed cases.*^ In ejectment, 
the documents must relate to the title.^ 



* Wigram on Discovery, § 299. 
« Ibid. § 127. 

» Hunt V. HeioeU, 7 Exch. 243; and 21 L. J. 210, Exch. 
« Scott y. WaJIkery 2 E. & B. 560, per Lord Campbell. 

* Hunt y. Hewettj supra, 

* P^fper V. HUl, 21 L. J. 81, C. P. 

7 Sneider y. Mangino, 21 L. J. 121, Exch.; Riccard v. Inchsun 
CommUnoners, ^ 24 L. J. 49, Q. B. 
» Doe V. Latigford, 21 L. J. 217, Q. B. 
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Where the application is to inspect documents 
which are partly material and partly immaterial to the 
applicant's case, inspection will be granted of such 
of the documents only as are material to the applicant's 



Even before the late statutes, the courts exercised a 
certain power of granting an inspection where the 
document was clearly material to the cause; and there- 
fore the legislature, in giving the Common Law Courts 
equitable powers of granting inspection, must be taken 
merely to have extended, and not to have created, the 
jurisdiction. But the statute may also be taken to be 
declaratory of the common law in this respect ; and, 
henceforward, the latter will be regulated by the 
principles of the former. Thus, in actions on bills of 
exchange, promissory notes, policies, and agreements 
of every description, inspection, which, before the 
statute, was nearly a matter of course, seems to be 
now entirely so. It is to be remarked, also, that the 
Common Law Courts do not, apparently, follow the 
principles of the Equity Courts in refusing an inspec- 
tion when it appears to be applied for with an ulterior 
reference to a criminal charge ; but they grant it, not- 
withstanding a suggestion that the document is forged.^ 
For a further development of this subject, the practi- 
tioner will consult Pollock on Inspection, and Wigram 
on Discovery ; see also Tayl. Evid., part 3, ch. 5. 

The County Courts, under the Practice Regulations, 
Rule 65, have the following power of granting and 
enforcing inspection : — 

Where in any action the defendant is desirous of inspecting any deed, 
bond or other instmment under seal, or any written contract or other 
instrument, in which he has any interest, and which shall be in the 
possession, power, or control of the plaintiff, the defendant may, within 
five days from the service of the summons to appear, give notice by 
prepaid post letter or otherwise, that he desires to inspect such instru- 
ment at any place to be appointed by the plaintiff and the plaintiff 

> Erie, X, 1 BaU Gt. Gas. 37. 

* Thomas ▼. Dunn, 6 M. & G. 274 ; Rogers r. Turner, 21 L. J 
9 Exch. 
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Bhall appoint a place accordingly; and if the plaintiff shall neglect or 
refuse to appoint such place, or to allow the defendant or his attomej 
to inspect it within three days after receiving such notice, the jodge 
may, in his discretion, on the day of hearing, adjonm the cause, for the 
purpose of such inspection, and make such order as to costs as he shall 
think fit. 

In the superior courts, where a party to an action 
claims an inspection or copy of a writing, he should 
make a demand on the opposite party, and if he require 
a copy, he should tender the expenses. On refusal, a 
summons should be taken out to show cause, before a 
judge. The judge's order may be reviewed by the 
court, but it is not usual to apply to the' court in the 
first instance.^ 

The court will not compel a person, not a party to 
the suit, to produce a document for inspection,^ unless 
he has obtained it from a party to the suit, and holds 
it in the nature of a trust for such party.* But where 
such person holds independently, and paramount to the 
title of the party, he will not be subject to an inspec- 
tion.* Before there can be any foundation for granting 
an inspection, an action must have been actually com- 
menced, and the document must be one in which both 
parties are jointly interested. 

"Inspection of documents in the custody of an adverse 
party is only permitted when they are to some extent 
the property of both parties, as in the case of an 
agreement of which there is but one copy; then the 
party who holds it, holds it as a trustee for the other."* 



NOTICE TO PRODUCE. 
According to the rule that the best evidence must 



» 2PhiU. 191. 

s Cocks y. Nash, 9 Bmg. 721. 

» Doe V. Roe, 1 M. & W. 207. 

* Ibid. 

» Tindal, C. J., in JesseU v. MiOenger, 1 Moo. & S. 606. 
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be given, and that secondary evidence is inadmissible 
until the absence of primary evidence is explained 
satisfactorily, a party who relies upon a written docu- 
ment must either produce it, or show that he has made 
every reasonable effort to produce it. In the latter 
case, if he has been unsuccessful, he may prove the 
original document, either by a copy, or any other 
authentic kind of secondary parol evidence. 
It is a rule that — 

II, All originals must be accounted for, 
before secondary evidence can be given 
of any one/ 

This is the universal rule in the case of private, as 
distinguished from public, writings. Accordingly, if a 
party ascertain, either by inspection or otherwise, that 
an original document necessary to his case is in the 
hands of an adverse party, who will not voluntarily 
produce it, his first step will be, after obtaining an 
inspection and a copy, if necessary, to give his adver- 
sary notice to produce the original at the trial. If after 
proof that such notice has been given, and that the 
original is in the hands of the adverse party, the latter 
will not produce it, the party requiring it may resort 
to secondary evidence of it. 

Before this can be used, the party tendering it must 
prove, or raise at least a reasonable presumption, that 
the original is in the hands of the adverse party, or of 
a third person in privity with him.^ Slight evidence 
of this feet will be sufficientj when the document 
naturally, necessarily, or probably, might be expected 
to be in the custody, or under the control, of such 
adverse party. Thus it has been presumed, that a 
bankruptcy certificate came into the hands of a bank- 
rupt who was proved to have solicited it, and to have 



> Parke, B., AUvon y. Furnival, 1 0. M. & B. 292. 
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been charged for it hj his solicitor.^ And generally, 
where documents have been traced into a party's 
possession, it lies upon him to show what has become 
of them, in order to be able to object, after notice to 
produce, to the substitution of secondary evidence.^ 

Similarly, when there is a privity of title between 
the adverse party and a third person who holds the 
original, the former is equally compellable to produce* 
The question in this case is, whether the custody was 
virtually, although not actually, the custody of the 
adverse party ; or whether he had such a control over 
the holding by the third party as made it virtually a 
personal holding. Thus, generally, where the holding 
is by an agent, he may either be served with a 
tubpctna duces tecum, or the principal may be served 
with notice to produce. Where a notice was given 
to an owner of a vessel to produce a document which 
appeared to be in the possession of the captain ;^ where 
it was given to the drawer to produce a cheque 
which proved to have been delivered to the drawer's 
banker ;* to a sheriff to produce a warrant which had 
been returned to the under sheriff;^ secondary evi- 
dence has been received. But where the possession 
was independent of the adverse party, as where he 
had assigned a lease,^ or where the writing was held 
as a security by a third party,'' or where it has been 
traced by him satisfactorily into the possession of a 
stranger with whom he is unconnected, and over whom 
he has no control, he will not be affected by notice 
unless he have wilfully parted with the document after 
receiving the notice.® • 



1 Henry v. Leigh, 3 Gamp. 502. 

« R, Y. Thistlewood, 33 How. St. Tr. 757. 

» Baldney v. Ritchie, 1 Stark. 338. 

« Partridge v. Coates, By. & M. 156. 

B Taplin v. Atty, 3 Bing. 164. 

• Knight y. Martin, Gow. 103. 

» Patry v. May, 1 M. & B. 279. 

* Knight v. Martin, sup. 
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HOW NOTICE MAY BE GIVEN. 

A notice to produce may be given to the adverse 
party, or his agent, either verbally or in writing.^ It 
must be proved to have been given in one of these ways, 
as soon as it appears that he is the holder of a required 
document, before secondary evidence of it can be 
received.^ It may be served either on the party or his 
attorney,^ and it will be sufficient to leave it with a 
servant at the residence of the former, or with a clerk 
at the office of the latter.* 

The notice is not required to be in any precise or 
minutely descriptive form, and the courts will not 
entertain frivolous or technical objections to its validity, 
if it point out, with general distinctness, to the adverse 
party, the documents which he is required to produce.* 
Notices to produce " all letters written by the plaintiff 
to the defendant, relating to the matters in dispute in 
the action,"^ or "all letters written to and received by 
the plaintiff between the years 1837 and 1841, both 
inclusive, by and from the defendants, or either of 
them, or any person on their behalf; and also all 
books, papers, &c. relating to the subject-matter of this 
cause,"^ or "all accounts relating to the matters in 
question in this cause,"® have been held sufficient 
notice to produce any document reasonably included 
in the description. 



TIME OF SERVICE. 
This ought to be within a reasonable time before 



Smith y. Toung, 1 Camp. 440. 
' R, V. Stoke Golding, 1 B. & A. 173. 
' Hughes v. Budd, 8 Dowl. 315. 

Evans v. Sweet, Ry. & M. 84. 
> Lawrence y. Clark, 14 M. & W. 251. 

Jacob v. Lee, 2 M. & Rob. 33. 

Morrii v. Haneer, 2 M. & Rob. 392. 

Rogers v. Custance, 2 M. & Rob. 179. 
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the trial comes on, and it will be for the judge to 
determine, on the circumstances of the case, whether 
the notice has been served within a reasonable time 
previously to the trial.^ 

In town causes, and also in country causes, where 
the attorney liyes in the assize town, if the documents 
be such as from the nature of the case may reasonably 
be presumed to be in his hands, notice may be served 
not later than early in the evening of the day preced- 
ing the trial ;3 but if they are not such as are imme- 
diately connected with the cause, or are such as would 
presumably be in the hands of a client or other person, 
the notice must be proportion ably earlier, according 
to an estimate of the time necessary to obtain them.* 
In such a case, and especially in country causes, 
where the adverse attorney does not live in the assize 
town, the notice ought to be served on him before the 
commission day, and within a reasonable time before 
he is required to leave home for the assize town.* But 
if he has the document with him at the assize town, 
service there will be sufficient,^ 

Where the adverse holder is abroad or beyond the 
jurisdiction of the court, and leaves his attorney to 
conduct his cause, it will be presumed that he has 
also left with him all papers naturally connected with 
his case ; and the courts, under such circumstances, are 
inclined to maintain the validity of a notice to the 
attorney.^ But the circumstances must be such as to 
support a supposition that the papers were producible, 
and the notice sufficient. Thus, a three days* notice to 
produce letters written by a defendant to his partners 
in New South "Wales, was held sufficient, on its 
appearing that there had been litigation between the 



» Parke, B., Lhyd v. Mostyn, 10 M. & W. 483. 
s Aikyns v. Meredith, 4 Dowl. 658. 
» Byrne v. Harvey, 2 M. & Rob. 89. 

• George v. Thompson, 4 Dowl. 656. 

• R. V. Hawkins, 2 C. & E. 823. 

• Bryan v. Wagttaff, By. & M. 47. 
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same partieB some years previously, for the purposes of 
which it was reasonable to suppose that the letters 
must have been remitted to Enghmd.^ 

J£ a party, on being served with notice to produce, 
state that the document does not exist, secondary 
evidence will be admissible, and the adverse party 
cannot object to the lateness of the notice.^ 



MODE OF PROVING SERVICE. 

The Common Law Procedure Act, 1852, s. 119, 
enacts that : — 

An aflSdavit of the attorney in the cause, or his clerk, of the service 
of any notice to prodnce, in respect of which notice to admit shall have 
been giyen, and of the time when it was served, with a copy of such 
notice to produce annexed to such affidavit, shall be sufficient evidence 
of the service of the original of such notice, and of the time when it 
was served. 



When Notice to Produce is not Required. 

Notice to produce is unnecessary — 

1st. Where a party holds a duplicate original, or 
counterpart of his adversary's document.' 
But such dupHcate or counterpart must not be a 
mere copy, but in all respects of equal and co-extensive 
character and validity with the adversary's document. 
In such a case it is receivable as being itself primary 
evidence. 

2nd. When the nature of the case and proceed- 
ings inform the adverse party sufficiently, 
that he will be required to produce the 
document. 

Thus, in trover for a bond or other instrument,^ or 



> SImrgt v. Buchanan, 10 A. & E. 598. 

* Fotl^ V. PowUer, 9 C. &. P. 720. 

s CoUmg v. Treweeky 6 B. & C. 398. 

* Scott T. Janes, 4 Taunt. 865. 
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on an indictment for stealing a writing,^ the plaintiff or 
prosecutor may give secondary evidence without 
proving notice to produce. But this rule is subject 
to several special limitations. Thus, in forgery, the pro- 
secutor must give notice to the prisoner to produce the 
original ;^ in arson, for setting fire to a dwelling-house, 
with intent to defraud an insurance company, notice must 
be given to produce the policy.* So in civil cases, in an 
action on a cheque or a bill, if the defendant does 
not traverse the making or acceptance, but only avoids, 
the plaintiff need not produce without notice.* 

3rd. A notice to produce a notice is not required,^ 

e, g, a notice to quit, a notice of action, notice 

of dishonour of a bill, notice to produce a 

signed attorney's bill in an action on it.® 

The principal of this rule is that the service of the 

original notice is in itself a sufficient notice to produce 

it at the trial if required. It does not apply where 

the notice has been given to one who is not a party to 

the action, nor where it contains the terms of a 

contract ; as where a carrier, relying upon a notice 

served on the plaintiff -to limit his liability, was held 

bound to give notice to produce it."^ 

4th. If a party or his attorney be shown to have 
an original with him in court, and refuses to 
produce it, secondary evidence will be re- 
ceived, notwithstanding the want of a notice 
to produce.® 
But it is doubtful whether he can be required in 
court to search among his papers to see if he has it 
with him.^ As to the similar case of a non-subpoenaed 

1 R, V. AichUs, 1 Lea. C. C. 294. 
« R. V. Halwortk, 4 C. & P. 254. 
» R. V. Ellicombe, 5 C. & P. 522. 

* Goodered v. Armorer, 3 Q. B. 956. 

* Philipson v. ChasCf 2 Camp. 111. 

* CoUing v. Treweek, 6 B. & C. 394. 
^ Jones V. Tarleton, 9 M. & W. 675. 
8 Dwyer v. CollinSy 21 L. J. 225 Ex. 
» Tayl. 390. 
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witness refusing to produce a document in court, see 
below. ^ 

5th. Notice will not be required when the adverse 

party has admitted the loss of the original ; 

or where it is in the nature of an irremovable 

fixture, such as a mural inscription.^ 

But this rule does not apply to a removable and 

portable notice or writing.* 

6th. Merchant seamen are permitted to prove 

orally an agreement with the master of a ship, 

without producing the original, or giving 

notice to produce it.^ 

On notices to admit, see supra, Chapter XV., p. 153. 

» Phelpa V. Drew, 23 L. J. 140, Q. B. 
« Bartholomew v. Stephens, 8 C. & P. 728. 
» Jones V. Tarleton^ 9 M. & W. 675. 

* 17 & 18 Vict cap. 104, s. 165 ; Bowman v. Manzehnan, 
2 Camp. 315. 
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CHAPTER V. 

ON SECONDARY EVIDENCE— PROOF OF HANDWRITING- 
ATTESTING WITNESSES— WRITINGS THAT REFRESH 
THE MEMORY. 

When a party has done everything in his power to 
bring before the court primary evidence of his case, 
as by searching for documents in places where it was 
most reasonable to expect them to be deposited, or by 
giving an opposite party notice to produce them, he 
lyill then, and not till then, if he be unsuccessful in his 
exertions, be permitted by the court to give secondary 
evidence of such documents. 

There are no degrees in secondary evidence ; and, 
therefore, when the absence of primary evidence is 
explained satisfactorily, any species of admissible se- 
condary evidence may be substituted for the original. 
Thus, a lost deed may be proved, either by an attested 
copy or an examined copy, or by oral evidence of any 
one who can swear positively to the contents of the 
original. Accordingly, where it appeared that a party 
held a copy of an original, which was not produced, it 
was held, that he was not obliged to produce the copy, 
but might give oral evidence of the original.^ '* As 
soon as a party has accounted for the absence of the 
original document, he is at liberty to give any kind of 
secondary evidence. The rule is, that no evidence is 
to be adduced which ex natura rei supposes still greater 
evidence behind in the party's own power and posses- 
sion;"^ and, therefore, it was held in Doedem, Gilbert 



' Brown v. Woodman^ 6 0. & P. 206. 

> Parke, B., Doe <km, Gilbert ▼. JRom, 7 M. & W. 102. 
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V. Ross, that oral evidence of an original might be 
substituted for an attested copy, which was tendered but 
rejected for want of a stamp. It is not, however, to be 
supposed that oral evidence of a document, although 
equally admissible with an attested or examined copy, 
is therefore entitled to the same credibility ; and it 
will be for a jury to place their own estimate on the 
value of the witness's memory.^ 

Although either a copy or oral depositions will be 
equally admissible as secondary evidence, the copy of 
a copy, although compared with it, will be inadmis- 
sible, notwithstanding that the £rst copy is also proved 
to have been compared carefully with the original.^ 

It will be presumed, in the absence of contrary 
evidence, that the original was properly stamped, if it 
required to be stamped,^ and an unstamped copy will be 
good secondary evidence ; but if the original would 
have been inadmissible for want of a stamp, secondary 
evidence of it cannot be received.^ 

When a copy is tendered as secondary evidence, it 
must be proved to be accurate by a witness who made 
it, or who actually read it and compared it with the 
original.* 

AH originals must be accounted for before secondary 
evidence can be given of any one.® 

If a witness attend, on a subpana duces tecum, with 
a document which he refuses to produce on the ground 
of* privilege, secondary evidence will be admissible. 
But if he do not attend on such a subpoena, or attend 
and refuse to produce the writing on any other ground 
but that of privilege, secondary evidence will not be 
admissible, but the witness will be punishable for 
contemptJ 

> Tayl.438. 

* Liebman t. Pooley, 1 Stark. 167. 
» Crisp V. Anderson, 1 Stark. 35. 

* Crowiher v. Solomons, 6 G. B. 658. 
' Fisher T. Samuda, 1 Camp. 193. 

* Parke, B., Alevon v. Fumival, 1 C. M. & R. 292. 
' R. V. Llanfaethly, 23 L. J. 33, M. C. 
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ON THE PBOOF OF HANDWRITING. 

The proof of signatures, or handwriting, is the 
essential part of the proof of private writings. There 
are various admissible kinds of such proof. 

1. Handwriting may be proved by a witness who 
actually saw the party write or sign. This is the 
most satisfactory evidence. 

2. By a witness who has seen the party write on 
other occasions, even if it be but once only. 

3. By a witness who has seen documents purporting 
to be written by the same party, and which, by sub- 
sequent communications with such party, he has reason 
to believe the authentic writings of such party. 

4. Under the Common Law Procedure Act, 1854, 
s. 27, in civil cases, a witness may givQ his opinion as 
to the authenticity of a disputed document,' by compar- 
ing the handwriting with any document which has 
been proved to the satisfaction of the judge to be the 
genuine writing of the party. 

The practical principles of this department of evi- 
dence are well illustrated in the subjoined judgment of 
Patteson, J., in Doe dem, Mudd v. Suckermore^ 

" All evidence of handwriting, except where the 
witness sees the document written, is in its nature 
comparison. It is the belief which a witness enter- 
tains upon comparing the writing in question with an 
exemplar in his mind derived from some previous 
knowledge. That knowledge may have been acquired, 
either by seeing the party write, in which case it will 
be stronger or weaker according to the number of 
times and the periods and other circumstances under 
which the witness has seen the party write ; but it 
will be sufficient knowledge to admit the evidence of 
the witness (however little weight may be attached 
to it in such cases), even if he has seen him write but 



» 5 A. & E. 730. 
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once, and then merely sisrning his surname ; or the 
knowledge may have been acquired by the witness 
having seen letters or other documents professing to 
be the handwriting of the party, and having afterwards 
persondly communicated with the party upon the con- 
tents of those letters or documents, or having otherwise 
acted upon them by written answers producing further 
correspondence, or acquiescence by the party in some 
matter to which they relate ; or by any other mode of 
cotnmunication between the party and the witnesses, 
which, in the ordinary course of transactions of life, 
induces a reasonable presumption that the letters or 
documents were the handwriting of the party ; evidence 
of the identity of the party being of course added 
aliunde^ if the witness be not personally acquainted 
with him. These are the only modes of acquiring a 
knowledge of handwriting which have hitherto, as far 
as I have been able to discover in our law, been con- 
sidered sufficient to entitle a witness to speak as to his 
belief in a question of handwriting. In both the 
witness acquires his knowledge by his own observation 
upon facts coming under his own eye, and as to which 
he does not rely on the information of others, and the 
knowledge is usually, and especially in the latter mode, 
acquired incidentally, and, if I may say so, unintention- 
ally, without reference to any particular object, person, 
or document.^ 

On these common law principles, the Common Law 
Procedure Act, 1854, has engrafted the principle 
numbered 4, supra. The 27th section enacts that — 

Comparison of a disputed writing with any writing proTsd to the 
satisfaction of the judge to be genuine, shall be permitted to be made 
by witnesses, and such writings, and the evidence of witnesses respecting 
the same, maj be submitted to the court and Jury as evidence of the 
genuineness or otherwise of the writing in dbpute. 

The 103rd section provides that the act " shall apply 

and extend to every court of cit?i7 judicature in England 

and Ireland." The act, therefore, does not extend to 

criminal proceedings ; and in them, therefore, it appears 

2 D 3 
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that the practice continues as it existed in civil as well 
as criminal proceedings before the act ; and that com- 
parison of disputed handwriting with an admitted 
genuine document will be allowable only when the 
latter comes before the jury in the course of the case.^ 



ON PBOOF BY ATTESTING WITNESSES. 

It was a common law principle, that where a private 
writing was subscribed by one or more attesting wit- 
nesses, such attesting witnesses, or some one of such 
attesting witnesses, must be called to prove the execu«> 
tion of the instrument ; and it was not competent to a 
party to prove it, even by the admission of the party 
by whom it was executed. 

But by the 17 & 18 Vict. c. 125, s. 26 (Common 
Law Procedure Act, 1854), it is enacted that "it shall 
not be necessary to prove, by the attesting witness, 
any instrument, to the validity of which attestation is 
not requisite ; and such instrument may be proved by 
admission or otherwise, as if there had been no attest- 
ing witness thereto.'* 

The 103 rd section of the act confines the Act, and 
therefore this principle, to courts of crtt^iY judicature in 
England or Ireland. 

In determining, therefore, in a civil case, whether it 
will be necessary under this act to call the attesting 
witness to an instrument, the practical and simple 
question will be, whether the instrument is one which 
requires attestation to give it validity. If the instru- 
ment would be void without attestation, the subscribing 
witness must still be called ; but if attestation be unne- 
cessary, the witness need not be called. Thus, in 
numerous statutory instruments, attestation is essential 
to their validity : e, g,, wills, warrants of attorney, cog- 
novits, agreements and indentures of apprenticeship 



» Tayl. 1433. 
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under the IVEerchant Shipping Act, 1854, instruments 
executed in pursuance of powers, &c. On the other 
hand, ordinary honds, deeds and agreements of every 
kind, which are equally binding whether attested or 
not, are clearly provable without the production neces- 
sarily of a subscribing witness. 

' There are also several common law exceptions to the 
reservation contained in the act. Thus it is a rule 
that- 
Ill. An attesting witness need not be called 

to prove an instrument which is more 

than thirty years old ; 
Or when the original is withheld by an 

adverse party, who refuses to produce 

it after notice;' 
Or when the adverse party, in producing 

it after notice, claims an interest under 

Or when the adverse party has recognized 
the authenticity of the instrument by 
acts in the nature of an estoppel in a 
judicial proceeding;^ 

Or when the attesting witness is proved 
to be dead, insane, beyond the jurisdic- 
tion of the court, or otherwise not 
producible after due endeavours to 
bring him before the court.'* 

In such cases it will generally be sufficient to prove 
the handwriting of the attesting witness. It is also 
^held, that where an instrument requires to be attested 



» Poole V. Warreri, 8 A. & E. 588. 

« Tayl. 1412. a Ibid. 1414. ♦ Ibid. 1415. 
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by several witnesses, it may be proved by calling any 
one of them ;* except in the case of wills, which can be 
proved In Courts of Equity only by the production of 
all the producible witnesses.^ 

An instrument, which is required to be attested by 
several witnesses, may be proved by evidence of the 
handwriting of one of such witnesses, coupled with 
.proof of his identity, as soon as the absence of all the 
witnesses has been explained satisfactorily, but not 
otherwise.* 

Where a witness, called to prove the execution of an 
instrument, sees his signature to the attestation, ahd 
says that he is therefore sure that he saw the party 
execute the deed, that is a sufficient proof of the execu- 
tion of the instrument, though the witness adds that he 
has no recollection of the fact of the execution of the 
instrument.^ 



i 



WRITINGS THAT REFRESH THE MEMORY. 

A document which may be inadmissible intrinsically 
and per se as primary or secondary evidence, either 
because it does not embody the substance of the issue, 
or because it is in the nature of hearsay, will often be 
admissible to refresh the memory of a witness, and to 
enable him to speak to the matters to which it refers. 

It appears that such a document may be handed to a 
witness for inspection, and that the witness may give 
oral evidence accordingly, after a perusal of it9 con- 
tents : 

1st. When the writing actually revives in his 
mind a recollection of the facts to which it 
refers. 



» ffoldfist V. Doipriufh 2 Str. 1254, 

« M'Gregor v. Topkam, 3 H. of L. Gas. 155. 

* NeUon v. Whittall 1 B. & Aid. 19. 

* Baylej, J., Maugham y, Hubbard, 8 B. & C. 16. 
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2nd. When, although it fail to revive such a 
recollection, it creates a knowledge or belief 
in the witness that, at the time when the- 
writing was made, he knew, or believed, it to 
contain an accurate statement of such facts. 

3rd. When, although the writing revives neither 
a recollection of the facts, nor of a former 
conviction of its accuracy, the witness is 
satisfied that the writing would not have 
been made unless the facts which it purports 
to describe had occurred accordingly.' 

It is not necessary that the memorandum should 
have been actually made by the witness, if he can 
otherwise make it an original source of personal recol- 
lection. Thus, a witness has been allowed to refresh 
his memory from a paper which he remembers to have 
recognized as a correct narrative when the facts were, 
fresh in his memory.^ 

In this way a writing, which is inadmissible for 
want of a stamp, may practically be made evidence as 
a memorandum to prompt the oral statement of a wit« 
ness. But this case can only arise where the writing 
is not in itself primary or best evidence, and where a 
'party has his option of resorting either to written or 
oral evidence. Thus, a writing which is void as an 
agreement, may be equally serviceable as a memo- 
randum. Thus, a memorandum of the receipt of money, 
which was void as a receipt for want of a stamp, has 
been held strictly admissible to refresh the memory of 
a witness, and to enable him to say, from the fact of 
his sigpature, that he had received money which he had 
no recollection of having .received.^ Lord Tenterden, 
C. J., said : ** In order to make the paper itself evidence 
of the receipt of the money, it ought to have been 
stamped. 'The consequence of its not having been 



' Cf, 2 PhilL 480. 

« Duchess o/Kinggton's Case, 20 How. St. Tr. 619. 

3 Maugham y. Hubbard, 8 B. & C. 482. 
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stamped might be, that the party who paid the money, 
in the event of the death of the person who received 
it, would lose his evidence of such payment. Here the 
witness, on seeing the entry signed by himself, said that 
he had no doubt that he had received the money. The 
paper itself was not used as evidence of the receipt of 
the money, but only to enable the witness to refresh 
his memory ; and when he said that he had no doubt 
he had received the money, there was sufficient parol 
evidence to prove the payment." 

According to the third principle, supra, a person 
who is shown his name on a writing may depose to 
the genuineness of the document, although he has no 
recollection of it, or of affixing his name to it.^ 

Generally, the memorandum, from which a witness 
speaks, need not be produced in court; but, if produced, 
the opposite party will be entitled to see it, and to cross- 
examine from it.^ But where the witness derives his 
knowledge of a fact solely from his reliance on the 
accuracy of the memorandum, it must be produced.® 

There is no precise time within which a writing 
must be shown to have been made, before it can be 
used by a witness. It is not necessary that it should 
have been made cotemporaneously with the occurrence 
of the fact, but it ought to have ^een made soon after- 
wards, or at least within such a subsequent time as will 
support a reasonable probability that the memory of 
the witness had not become impaired when the state- 
ment was committed to paper.* 

It appears to be only necessary that the witness 
should swear positively that the memorandum was made 
at a time when he had a distinct recollection of the facts, 
and ante litem motam^ 

The memorandum must either have been made by 
the witness, or recognized by him at or about the time 



» R. T. BL MartirCa, Leicegter, 2 A. & E. 210. 

* R, V. Hardy, 24 St. Tr. 824. 

» Dne dem. Church v. Perkins, 3 T. R. 754 * 2 Phill. 484. 

* Wood V. Cowper, 1 C. & K. 646 ; Tayl. 1092. 
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when it was made, as a correct account. It must not 
contain any of the elements of hearsay, and it will 
therefore be inadmissible if it appear to be the state- 
ment of a third person; as where it had been drawn up 
by such a person from the witness's own memoranda; 
or even if it be a copy made by the witness himself 
from his own original memoranda.^ This rule is con- 
sistent with the general principles of secondary evidence, 
by which the copy of a copy, unless in the nature of a 
duplicate original is entirely inadmissible ; and there 
appears to be neither principle nor authority to support 
the personally eminent opinion of Mr.Phillipps, that the 
copy of an original memorandum, made by the witness 
himself from his own original, would be admissible.^ 
It must be remembered, that the original memorandum 
is itself not primary, but secondary, evidence ; that it 
is itself not an original, but a transcript and copy of 
the witness's own cotemporaneous knowledge, which in 
its oral form would be the strictly primary and original 
evidence. Therefore, if the copy of a memorandum 
were admissible to refresh a witness's memory, there 
would be no reason why the examined copy of an 
examined copy of an original document should be, as 
it clearly is,^ inadmissible. Mr. Fhillipps puts a case 
of a witness making a memorandum, then a copy of 
such memorandum, and then destroying the original ; 
and supposes that in such a case the witness might 
refresh his memory from the copy. But, independently 
of an objection that the witness would be taking advan- 
tage of his own wrong or carelessness, it is clear that 
such a writing would be open to all the objections 
which attach generally to the copies of a copy. This 
view corresponds with the express dictum of Patteson, J., 
in Burton v. Plummer^^ that " the copy of an entry, 
not made by the witness contemporaneously, does not 
seem to be admissible for the purpose of refreshing a 



> Jnnen v. Stroud^ 2 C. & P. 196. 
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witness's m^norj." The cases where such a privilege 
appears to have been conceded, as where the author of 
a written report,^ or an article in a newspaper,^ has 
been allowed to refer to the printed versions, are cases 
where such printed versions appear to have been treated 
as originals, and not as copies.^ 

An adverse party will have a right to cross-examine 
as to the particular entries on which the witness relies ; 
but if he examines as to collateral or other entries^ he 
makes them his evidence.^ 



» Home V. Machemk, 6 CL & Fin. 628. 
« Topham v. M'Greg'or^ 1 C. & K. 320. 
8 Cf, Tayl. 1093. * 6 C. & P. 281. 



CHAPTER VL 

ON MATTERS WHICH ARE REQUIRED TO BE PROVED 
BY WRITING— THE STATUTES OF FRAUDS— OiJ" LIMI- 
TATIONS—OF PRESCRIPTION. 

Many matters can be proved only by deed or other 
writing; and, in such cases, oral evidence, however 
distinct and direct, is whoUj inadmissible. 



INCORPOREAL RIGHTS, 

Such as advowsons, rents, remainders, reversions, 
profits a prendre^ and easements, can be created or 
assigned only by deed, and must therefore be proved 
by deed.^ Thus a ticket of free admission to a theatre 
or a race course is insufficient evidence of a title to 
enter, unless it be by deed.^ 



CONTRACTS BY CORPORATIONS. 

Contracts and acts done by corporations, must gene- 
rally be by deed ; and can therefore be proved only by 
a deed bearing the corporation seal.^ 

This rule is an ancient principle of common law, 
and still remains abstractedly unmodified. But prac- 
tically a large class of exceptions has been engrafted 
on it, and their accumulative result appears to be that 
minor contracts, and other matters which are essentially 

» Tayl. 782 » Wood t. Leadbitter, 13 M. &; W. 842. 

3 Arnold v. Maym^ of Poole, 4 M. & G. 860. 
[ev.] 2 E 
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incidental and necessary to the dailj working of a cor- 
poration, may be proved by the ordinary principles of 
parol evidence. Thus it has been said by Rolfe, B. : 
" A corporation, it is said, which has a head, may give 
a personal command and do small acts ; as, it may retain 
a servant; it may authorize another to drive away 
cattle, damage feasant, or make a distress, or the like. 
These are aU matters so constantly recurring, or of so 
small importance, or so little admitting of delay, that, 
to require in every such case the previous affixing of 
the seal would be greatly to obstruct the every-day 
ordinary convenience of the body corporate, without 
any adequate object. In such matters, the head of the 
corporation seems from the earliest times to have been 
considered as delegated by the rest of the members to 
act for them."^ 

His lordship referred also to the judgment of Lord 
Denman, in Church v. Imperial Gas Light Com" 
pany^ and spoke of the test as being a paramount 
convenience so great as almost to amount to a necessity. 

The contract or matter must be evidently within the 
category of a corporation's incidental necessities and 
daily emergencies, in order to be provable without a 
writing under the corporation seal : and such a writing 
will be indispensable to prove any contract or other 
transaction, by or with the corporation, where the 
matter is not within the routine of its daily business ; 
or when it is of such an importance as not to support 
a reasonable presumption that authority to make such 
a contract, &c., has been virtually delegated to the 
agents of the corporation. The practical question in 
such cases is, was the transaction incidental or foreign 
to the purposes and daily business of the corporation ? 
If it be incidental, as to repair the premises of the 
corporation,^ or a contract to buy or sell such goods 
as the corporation is formed to buy and sell ;^ such a 



» Mayor of Ludlow v. Charlton, 6 M. & W. 821. 

« Saunders ▼. St, Neots Union, 8 Q. B. 810. 

* Church y. Imperial Gat Light and Coke Company, 6 A. & E. 846. 
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matter does not require to be proved by the corpora- 
tion seal. But when the goods to be supplied are not 
such as those in which the corporation usually deals ;^ 
or when the contract is of such a magnitude, and such 
an unusual description, as to require reasonably the 
formal and express assent of the corporation, the fact 
must be proved by writing under the corporation seal.* 
It is also to be remarked, that a long current of recent 
cases has tended to restrict the general principle that 
corporations can only contract under seal. The courts 
are unwilling to hold such contracts void, merely because 
they are not evidenced by the corporation seal ; and are 
becoming every year more and more inclined to hold 
corporations bound by the contracts and acts of autho- 
rized, or duly appointed, agents. Thus, it is said by a 
pre-eminent authority, in a very recent case, that 
** although corporations can only contract under seal, 
they are bound by their conduct, and by the acts of 
their solicitors, after their contract, just as an individual 
would be."* So, in tort, corporations are liable for the 
. act of their servant, although they have not been 
appointed under the corporation seal ;^ and use and 
occupation may be maintained by a corporation against 
a tenant who has entered, but who has not been consti- 
tuted by a demise under seal.* 

It is doubtful how far a corporation is bound by an 
executed contract, not under seal, but of which the 
corporation has received the benefit. The Court of 
Queen's Bench holds that the corporation is bound :^ 
the Court of Exchequer^ and the Common Pleas® hold, 
apparently, that it is not bound. 



^ Copper Miners Companxf v. Fox, 16 Q. B. 229. 
' ffomershan v. Wolverfiampton Railioay Company ^ 6 Exch. 137. 
> Lord St. Leonards: Etutem Counties Raihoay Company y» Hawkes, 
25 L. T. 318. 

• Eastern Counties Railioay Company v. Broum, 6 Exch. 314. 
» Mm/or of Stafford v. Till, 4 Bii^r. 77. 

• Saunders v. St, Neots Union, 8 Q. B. 810. 
7 Lamprey r. BUlericay Union, 3 Exch. 307. 

• Arnold y. Mayor of Poole, 4 M. & G. 860. 

2 E 2 



316 LAW OP EVIDENCE. 

CONTBACTS BY COMPANIES 

Under the Companies Clauses Consolidation Act* are 
provable under the following section : 

Sect. 97. The power which may be p^ranted to any committee to 
make contracts, as well as the power of the directors to make contracts 
on behalf of the company, may lawfully be exercised as follows ; that 
is to say — 

With respect to any contract which, if made between private 
persons, wonld be by law required to be in writing, and under 
seal, such committee, or the directors, may make such contracts 
on behalf of the company in writing, and under the common 
seal of the company, and in the same manner may vary or 
discharge the same: 
With respect to any contract which, if made by private persons, 
would be by law required to be in writing, and signed by 
the parties to be charged therewith; such committee or the 
directors may make SQch contract on behalf of the company 
in writing, signed by such committee, or any two of them, or 
any two of the directors, and in the same manner may vary 
or discharge the same: 
With respect to any contract, which if made between private 
persons would by law be valid, although made by parol only 
and not reduced into writing, such committee or the directors 
may make such contract on behalf of the company, by parol 
only, without writing, and in the same manner may vary or 
discharge the same: 
And all contracts, made according to the provisions herein con- 
tained, shall be effectual in law, and shall be binding upon 
the company and their successors, and all other parties thereto, 
their heirs, executors, or administrators, as the case m'iy be. 
And on any default in the execution of any such contract, either 
by the company, or any other party thereto, such action or suit 
may be brought, either by or against the company, as might be 
brought had the same contracts been made between private 
persons only." 

On this section it has been held, that where a com- 
pany has had the benefit of a contract made by an 
agent, there will be evidence for a jury of such a 
contract.^ 

By the 98th section, the directors are to cause 
minutes to be made of all contracts entered into by 

» 8 & 9 Vict c. 16. 

< Pauling v. London and North Western Railway, 8 Exch. 867. 
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them, which minutes are to be signed bj the chairman 
of the meeting, and in this form they are to be prima 
facie evidence that the meeting has been duly convened, 
and that the persons attending were directors, &c., as 
the entry describes them. 

The above act applies to contracts made by com- 
panies which are incorporated by special acts, and 
placed under its provisions, and therefore does not 
apply to contracts made by ordinary joint stock com- 
panies after complete registration. These are regulated 
by the 

7 & 8 Vict. c. 110, s. 44. 

And for the purpose of regalating contracts entered into on behalf of 
any joint stock company completely re^stered nnder the act (except 
contracts for the purchase of any article, the payment or consideration 
of which doth not exceed the sum of fifty pounds, or for any service the 
period of which doth not exceed six months, and the consideration for 
. which doth not exceed fifty poonds, and except bills of exchange or 

\ promissory notes) be it enacted that: — 

Every such contract shall be in writing and signed by two at least 
of the directors of the company on whose behalf the same shall 
be entered into, and shall be sealed with the common seal thereof 
or signed by some o6Scer of the company on its behalf, to be 
thereunto expressly authorized by some minute or resolution of 
the board of directors, applying to the particular case: 
And that in the absence of such requisites or of any of them, any 
such contract shall be void and ineffectual (except as against 
the company on whose behalf the same shall have been made.) 

By the 45th section, companies may by their deed of 
settlement, or a bye-law, empower their directors to 
issue or accept bills or promissory notes, which are to 
be signed by two directors, on behalf of the company, 
and countersigned by the secretary. 

By the 46th section, all instruments bearing the 
company's seal must also be signed by two directors : 
' and by the 48th section, all bye-laws of the company 

are provable by written or printed copies purporting 
to have the seal of the registrar of joint stock com- 
panies. 

Under this act, a company has been held liable on 
2e 3 
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the contract, not under seal, of an agent. ^ It is also 
presumed that directors have authority to bind the 
company in ordinary business ; but such a presump- 
tion may be rebutted by showing that they were 
restrained, either by their special act, or their deed of 
settlement.* 



TRANSFERENCE OF SHARES. 

The 8 & 9 Vict. c. 16, s. 14, (Companies Clauses, &c., 
Act) enacts that every transfer of shares under this 
act " shall be by deed duly stamped, in which the con- 
sideration shall be truly stated," and a form of transfer 
is given in the schedule B. to the act. Before the 
transferee can be held liable for calls, his name must 
appear to have been placed in the sealed register of 
the company.^ 



SALE OF SHIPS. 

The 17 & 18 Vict. c. 104, s. S5, enacts that :— 

A registered ship, or any share therein, when disposed of to persons 
qualified to be owners of British ships, shall be transferred by bill of 
sale : and such bill of sale shall contain such description of the ship as 
is contained in the certificate of the surveyor, or such other description 
as may be sufficient to identify the ship to the satisfaction of the regis- 
trar, and shall be according to the form E. marked in the schedule 
hereto, or as near thereto as circumstances permit, and shall be 
executed by the transferer in the presence of and be attested by one or 
more witnesses. 

It appears that this provision extends to all vessels . 
not propelled by oars.* 

The preceding cases are the more important practi- 
cal instances in which recent legislation has interfered 

* Ridley v. Plymouth, ^c. Railway Company, 2 Exch. 711. 

* Smith V. Hvll Glass Company, 19 L. J. 123, C. P. 

3 Sect. 15; Mewry v. Inniskilltsti Railway Company, 2 Exch. 118. 

* Tayl. 794. 
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to substitute exclusively written evidence, generally 
under seal, for merely oral evidence. But the basis of 
that department of English law which requires written 
evidence, and excludes oral evidence in numerous cases, 
is found in the 

STATUTE OF FRAUDS. 
(29 Car. 2, c. 3.) 

The chief object of this statute was to lessen the 
temptations to perjury which exist when a person is 
permitted to give oral evidence of an agreement in 
dispute between himself and another person. It, there- 
fore, designates a number of cases in which none but 
written evidence of such a disputed agreement shall 
be received. Such agreements, when not proved by 
writings which embody their terms, and unless rendered 
void by the statute, still exist in contemplation of law, 
but are yet, virtually, null and non-existent, because 
they cannot be substantiated and established by the 
only species of evidence, viz., written evidence, which 
the legislature has declared to be admissible pi-oof of 
their existence. The contract may still be good, and 
the relative legal rights of the parties may be con- 
stituted abstractedly by word of mouth ; . but the 
statutory inadmissibility of oral evidence to prove the 
contract leaves the legal right unsupported by a legal 
remedy. 

There is no branch of practical evidence of more 
constant and immediate importance than that which 
treats of contracts that fall within this statute, and which, 
therefore, can generally be proved only by written 
evidence. The cases are endless on the subject ; but 
the limits of this work permit only a careful selection 
of such as bear prominently on the principal provisions 
of the act. 
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LEASES : OB INTERESTS IN LAND. 

Sect. 1. All leases, estates, interests of freebold, or terms of jears, or 
anj uncertain interest of, in, to, or out of any messnages, manors, lands, 
tenements, or hereditaments, made and created by liyery and seisin only, 
or by parol, and not pnt in writing and signed by the parties so making 
or creating the same, or their agents therennto lawfully authorized by 
writingf shall have Uie force and effect of leases or estates at wiU only: 
and shall not, either in law or equity, be deemed or taken to have any 
other or greater force or effect, any consideration for making any such 
parol leases or estates to the contrary notwithstanding. • 

Sect 2. Except, nevertheless, all leases not exceeding the term of 
three years from the making thereof, whereupon the rent reserved to 
the landlord during such term, shall amount unto two third parts at 
least of the full improved value of the thing demised. 

Sect. 3. No leases, estates, or interests, either of freehold or terms 
of years, or any uncertain interest, not being copyhold or customary 
interest of, in, to, or out of any messuages, manors, lands, tenements, 
or hereditaments, shall at any time be assigned^ granted, or surrendered, 
unless it be by deed or note in writing, signed by the party so assign- 
ing, granting, or surrendering the same, or their agents thereunto 
lawfully authorized by vjrUing^ or by act or operation of law. 

All these interests in land, if created or assigned 
since October 1, 1845, are now required to be evidenced 
by deed according to the 

8 & 9 Vict. c. 106, s. 3, 

which enacts that : — 

A feofiment, made afber the said 1st day of October, 184 5, other than 
a feoffment made under a custom by an infant, shall be void at law 
uidess evidenced by deed^ and that a partition and an exchange of any 
tenements or hereditaments not being copyhold, and a lease required by 
law to be in writing, made after tiie said first day of October, one 
thousand eight hundred and forty-five, shall also be void at law unless 
made by deed. 

It will be observed that these accumulative enact- 
ments not onlj abolish the remedy on an oral contract, 
purporting to create or transfer an interest in land ; 
but also avoid the contract itself, unless it be evidenced 
by deed between the parties. It will also be observed 
that the 8 & 9 Vict. c. 106, s. 3 applied only to such 
interests in land as are comprised within the three 
first sections of the Statute of Frauds, and where the 
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contract purports to divest one person of title, and vest 
it in another. Accordingly, it does not extend to 
written contracts for the sale of lands, or an interest in 
realty; but such agreements, although insufficient evi- 
dence of title, are still evidence on which specific per- 
formance may be granted, or by which damages on a 
breach may be proved and recovered. But for either 
of these purposes the contract must still be in writing, 
although it need not be by deed : according to part of 
the 4th section of the Statute of Frauds, which enacts 
that :— 

No action shall be brought whereby to charge any person npon 
any contract or sale of lands, tenements or hereditaments, or any 
interest in or conceraing them . . . unless the agreement upon 
which such action shall be brought, or some memorandum or note 
thereof shall be in toritinff, and signed by the person to be charged 
therewith, or some other person thereunto by him lawfully authorized. 

Under the second section, any lease extending not 
more than three years from the time of its creation, 
and commencing from the date of the lease, and not 
from^a future date; or, if commencing from a future 
date, not extending more than three years from the date 
of the lease ; may still be proved, as before the statute, 
by evidence of an oral lease. ^ But it seems that such 
a lease confers a right of action against a lessee only 
when he has entered, and not for a non-entry.^ 

An oral lease for more than three years creates only 
a tenancy at will,^ which is converted by payment of 
rent or entry, or apparently by any act in the nature 
of a recognition of title by the landlord, into a tenancy 
from year to year, determinable by regular notice.^ 
(As to what constitutes an interest in land, under the 
Statute, see notes to Statute of Frauds, Chitty's Statutes, 
voL 2, p. 133 ; Chitty on Contracts, 270 to 276, 
5th ed. ; Smith's Contracts, 58 to 65.) 

^ Bawliru y. Turtter, 1 Lord Baym. 736 ; RUey v. HickSy 1 Stra. 
651. 
« Edge v. S/rafford, 1 Tyr. 293. 
» Dtiidge v. Bowers, 2 M. & W. 365. 
* Clayton V, Bloikey, 8 T. R. 3 ; 2 Sm. L. C. 74. 



322 LAW OF ETIDENCE. 



CONTRACTS BY EXECUTORS, &c. 

Sect. 4. No action shall be bronght whereby to charge any executor 
or administrator, upon any special promise, to answer damages out of 
his own estate . . . unless the agreement upon which such action 
shall be brought, or some memorandum or note thereof shall be in 
writing, and signed by the party to be charged therewith, or some other 
person thereunto by him lawfully authorized. 

The agreement must embody the consideration for 
the promise, and be signed by the executor or the 
administrator, or an agent.^ 



GUARANTIES. 



Sect. 4. No action shall be brought . . . whereby to charge the 
defendant upon any special promise to answer for the debt, default, or 
miscarriages of another person . . . unless the agreement, &c. (as 
in the case of executors, supra.) 

The agreement must rest on a valid consideration,^ 
which must be new and executory, except where it is 
the embodiment of verbal terms on which the contract 
has been executed, and the guaranty subsequently 
given in writing.^ But it is the essence of a guaranty 
that the original debtor should continue liable; and 
therefore, if his liability be extinguished, and the surety 
be the onli/ party liable for the debt, his liability will 
not require to be evidenced by writing. If the person 
for whose use the goods are furnished is liable at ally 
any promise by a third person, upon sufficient consi- 
deration, to pay that debt, must be in writing.^ It is 
also held that a guaranty requires to be proved by 
writing only where the promise is given to the creditor ; 
and not where it is given to the debtor or a third 



1 Rann v. Hughes, 7 Bro. P. C. 556 ; 7 T. R. 350, n. 
• Semple v. Pink, 1. Exch. 74. 
s Eastwoods, Kenyoriy 11 A. & E. 438. 

« 1 Wms. Saund. 211 a; note 2; Birhmyr y. Damellj 1 Smith 
L. C. 134. 
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person, that the surety will be answerable to the cre- 
ditor.^ 

The consideration for the promise must appear on 
the face of the guaranty, or must be gathered from its 
terms by reasonable inference.^ When the considera- 
tion is not stated, or not sufficiently stated, oral evidence 
will be inadmissible in all cases within the Statute of 
Frauds to impart or disclose what the consideration 
was;^ but this principle will be subject to the rule, 
which will be considered in a subsequent chapter, that 
oral evidence, although it cannot be given to vary a 
written contract, is admissible to explain it. 



CONTRACTS OF MARRIAGE. 

Sect. 4. No action shall be bronght whereby ... to charge any 
person apon anj agreement made npon consideration of marriage, unless 
the agreement, &c. (as in the case of executors, mpriC) 

This provision does not extend to mutual promises to 
marry,'^ but only to cases where something collateral to 
and dependent upon the event of the marriage, is the 
substance of the contract ; as where A. promises B. so 
much money in the event of B. marrying A.'s daughter.* 
But such an oral contract, if complete, will be enforced 
in equity.® 



CONTRACTS NOT TO BE PERFORMED WITHIN A YEAR. 

Sect 4. No action shall be bronght whereby to charge . . . any 
person upon any agreement that is fiot to 6e performed within the space 
of one year from the making thereof unless the agreement, &c. (as in 
the case of executors, supra,) 

The statute does not apply where the contract is 

1 Eastwood y. Kenyon, 11 A. & E. 446. 

• Hawes v. Armstrong, 1 Bing. N. C. 761. 

s Wain v. Warlters, 2 Smith L. C. 147, and notes. 

• Cock V. Baker, 1 Str. 34. 

» Harrison v. Cage, 1 Lord Raym. 386. 

• Lm^ E, Thynne v. Earl of Gkngail, 2 H. of L. Cas. 131. 
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capable of being performed by either party within a 
year from the date of its making.^ It applies only 
when the contract, from its terms, must necessarily 
extend beyond the year. Thus, it is held that an agree- 
ment to serve for two years certain is within the statute, 
but not when coupled with a condition that the agree- 
ment may be determined at any time by a month's 
notice.* 



CONTRACTS FOR THE SALE OF GOODS ABOVE £10. 

Sect. 17. No contract for the sale of any goods, wares, or mer- 
chandises, for the price of ten pounds sterling or upwards, shall be 
allowed to be good, except the buyer shall accept part of the goods so 
sold, and actually receive the same ; or give something t» earnest to 
bind the bargain, or in part of payment; or that some note or memo- 
randum in writing of the said bargain be made and signed by the parties 
to be charged by such contract, or their agents thereunto lawfully 
authorised. 

Under this section there are three statutory modes 
of proving a contract for the sale or purchase of goods 
above the value of 10/. : 

1st. By showing that the buyer accepted, and 

actually received, part of the goods. 
2nd. By showing a payment- and receipt of earnest 

money. 

3rd. By showing that the contract, containing the 

consideration for it, was reduced to writing, 

and signed at least by the party who is 

charged upon it.^ 

Under this section the contract is void, as well as the 

right of action gone, if its formalities are not observed.^ 

The writing must be signed by the party charged, or 

by his agent, who, under the seventeenth as well as 

under the fourth section of the act, may be appointed 

1 Cherry v. Heming^ 4 Exch. 631. 

2 Tindal, C. J., Couch v. Stourbridge 15 L. J. 170, C. P. 
» Egerton v. Matthews, 6 East, 307. 

* Laythoarp v. Bryant^ 2 Bing. N. C. 735. 
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without writing.^ An agent must be a third person, 
and not one of the contracting parties.^ Under both 
sections the contract may be proved by several suffi- 
ciently connected writings, but not by the importation 
of oral evidence.^ 

The 17th section of the Statute of Frauds is extended 
by 9 Geo. 4, c. 14, s. 7— 

To all contracts for the sale of goods of the value of ten ponnds and 
upwards, notwithstanding the goods may be intended to be delivered at 
some future time, or may not at the time of such contract be actually 
made, procured or provided, or fit or* ready for delivery; or some act 
may be requisite for the making or completing thereof, or rendering the 
same fit for delivery. 

Contracts within both sections may be signed, either 
with both the Christian and surname, or with the 
initials of the Christian name prefixed to the whole 
surname,^ or with the surname alone, and at length ; 
but not with merely the initials of the Christian and 
surname.^ 



WILLS. 

Under the 5th section of the Statute of Frauds, 
which affects all wills up to the 1st of January, 1838, 
" all devises and bequests of any lands or tenements" are 
to be void, unless " in writing and signed by the party 
so devising the same, or by some other person, in his 
presence, and by his express directions, . . . and 
attested and subscribed in the presence of the devisor 
by three or four credible witnesses." 

Since the 1st of January, 1838, by the new Wills 
Act, 7 Will. 4 & 1 Vict. c. 26, all wills and testaments, 
unless such as fall within the few cases in which nun- 



^ Ac^l y. Levy, 10 Bing. 3 8. 

« Fardfrother y. Simmons, 6 B. & Aid. 333. 

* Jackson v. Lawe^ 1 Bing. 9. 

* Lobb V. Stanley, 5 Q. B. 574. 

* Sweet V. Lee, 3 M. & G. 452. 

[kv.] 2 P 
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cupative wills are allowed, must " be in writing, and be 
signed at the foot or end thereof by the testator, or by 
some other person in his presence and by his direction ; 
and such signature shall be made or acknowledged by 
the testator, in the presence of two or more witnesses 
present at the same time, and such witnesses shall 
subscribe the will in the presence of the testator, but 
no fonn of attestation shall be necessary :'* (sect. 9.) 

A recent act, 15 & 16 Vict. c. 24, regulates the 
requisites of the signatures of wills, and substantially 
provides that no will shall be invalidated by the mere 
circumstance that the signature does not follow closely 
on the end of the will, or that a blank intervenes 
between the concluding words and the signature. 

By the new Wills Act, a will can be revoked by 
codicil, or other writing, only when such writing has 
been executed with the formalities prescribed in the 
case of ordinary wills. 



REVIVAL OF DEBTS BARRED BY THE STATUTES OF 
LIMITATION. 

(9 Geo. 4, c. 1.) 

In actions of debt or upon the case, grounded upon 
any simple contract, — 

No acknowledgment or promise by word onltf shall be deemed suffi- 
cient evidence of a new or continuing contract, whereby to take any case 
out of the operation of the said enactments or either of them, or to 
deprive any party of the benefit thereof, unless snch acknowledgment or 
promise shall be made or contained by or in some writing to be signed 
by the party chargeable thereby. 

Where there shall be two or more joint contractors, or executors or 
administrators of any contractor, no such joint contractor, executor, or 
administrator shall lose the benefit of the said enactments or either of 
them, so as to be chargeable in respect or by reason only of any written 
acknowledgment or promise made and signed by any other or others of 
them. 

The acknowledgment must be signed by the debtor, 
and a signature by an agent will be insufficient.^ The 

1 Hyde v. Johruon, 2 Bing. N. C. 778. 
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promise to pay must be express, or sufficient to support 
a reasonable inference of a promise to pay.^ The 
amount in such a case may be proved by extrinsic oral 
evidence.* 



DEBTS OF INFANTS. 

Tbe same statute defines the mode by which a debt 
contracted during infancy may be adopted by an adult. 

Sect. 5. No action shall be maintained whereby to charge any person 
npon any promise made after fall age to pay any debt contracted daring 
infancy, or npon any ratification after fall age of any promise or simple 
contract made dnring infancy, unless snch promise or ratification shall 
be made by some writing signed by the party to be charged therewith. 

When such an acknowledgment, signed by the infant, 
is proved, it lies upon him to show that he was an 
infant when he gave it, if he relies on a plea of infancy.^ 
Any writing, such as that which amounts to the adop- 
tion of an agent's act, will constitute an ^adoption of a 
debt contracted during infancy.* 



REVIVAL OF RIGHTS TO REAL PROPERTY BARRED BY 
THE STATUTE OF LIMITATIONS. 

(3 & 4 Will. 4, c. 27, s. 14.) 

As a general rule, title to land is barred after a lapse 
of twenty years from the time when the right of action 
accrued to the claimant, or the party through whom he 
derives title: (sect. 2.) 

But, by sect 14, — 

When any acknowledgment of the title of the person entitled to any 
land or rent shall have been given to him or his agent in writing, signed 
by the person in possession or in receipt of the profits of snch land, or 
in receipt of snch rent, then snch possession or receipt of or by the 

1 WUUama y. Griffith, 3 Ezch. 335. 
< Cheslyn v. JkUby, 4 Y. & Col. 238. 
s Hartkyy, Wharton, 11 A. & £. 934. 
* Harris v. WaUj 1 Exch. 122. 

2f2 
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person to whom or to whose agent such acknowledgment shall have heen 
giyen at the time of giving the same; and the right of snch last- 
mentioned person, or any person claiming thruugh him, to make an 
entry of distress or bring an action to recover sach land or rent, shall be 
deemed to have first accrued at and not before the time at which sach 
acknowledgment, or the last of such acknowledgments, if more than one, 
was given. 

It is a question for a judge whether a writing amounts 
to an acknowledgment of title under this section.^ In 
such a case the statute runs again from the time when 
the acknowledgment was executed or signed, and not 
from the period at which it bears date.^ 



REVIVAL OF MORTGAGOR'S TITLE. 
(3 & 4 Will. 4, c. 27, s. 28.) 

When a mortgagee shall have obtained the possession or receipt of 
the profits of any land, or the receipt of any rent comprised in his mort- 
gage, the mortgagor, or any person claiming throagh him, shall not 
bring a suit to redeem the mortgage but within twenty years next after 
the time at which the mortgagee obtained such possession or receipt, 
unless in the meantime an acknowledgment of the title of the mortgagor, 
or of his right of redemption, shall have been given to the mortgagor or 
some person claiming his estate, or to the agent of such mortgagor or 
person, in writing^ signed by the mortgagee or the person claimins; 
through him ; and in such case no such suit shall be brought but within 
twenty years next after the time at which such acknowledgment, or the 
last of such acknowledgments were given. 

An acknowledgment to a third person is insuf- 
ficient* 

The 40th section provides similarly, that no action 
or suit shall be brought to recover any sum secured on 
mortgage after twenty years from the date of the right 
of action, unless iti the meantime there shall have been 
a part payment of the principal or interest, or unless in 
the meantime some ''acknowledgment of the right 
thereto shall have been given in writing, signed by the 



I Doe dem, Cureon v. Edmonds, 8 M. & W. 402. 

* JcufnesY, Hughes, 24 L. J. 115, Exch. 

* Batchelor v. MiddkUm^ 6 Hare, 83. 
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person by whom the same shall be payable, or his agent, 
to the person entitled thereto, or lus agent." 



SPECIALTY DEBTS. 
Similarly, by 3 & 4 Will. 4, c. 42, s. 3, actions of 
debt on specialty or scire facias are' barred after a lapse 
of twenty years from the date of the right of action, 
unless such right be similarly extended by an acknow- 
ledgment in writing, or by part payment, by the party 
charged, or his agent. 



PRESCRIPTIVE RIGHTS. 
(2 & 3 Will. 4, c. 71.) 

By the 1st section of this act it is provided, that no 
claim by custom, prescription, or grant, to any right of 
common or profit a prendre from or upon any lands 
belonging to the Crown or any corporation aggregate or 
sole, shall, with certain exceptions, be defeated after 
thirty years' uninterrupted enjoyment, by showing title 
prior to that period ; and, after sixty years, such enjoy- 
ment shall constitute an indefeasible title, unless it be 
proved to have been under an express agreement by 
deed or writing. 



REPRESENTATIONS OF CHARACTER. 
(9 Geo. 4, c. 14, s. 6.) 

No action shall be brought whereby to chaige any person npon or 
by reason of any representation or assurance, made or given, concerning 
or relating to the character, condnet, credit, ability, trade or dealings of 
any other person, to the intent or purpose that such other person may 
obtain credit, money, or goods upon,^ unless such representation or 
assurance be made in writing, signed by the party to be charged there- 
with : (see Swan y. PAillipBy 8 A. & £. 745 ; Devctux y. Steinhelkr, 
6 Bing. N. C. 84.) 

> lyde y. Barnard, 1 M. & W. 115. 

2f3 
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The 2nd section provides that, in similar cases of 
disputed easements issuing out of similar demesnes, a^ 
title shall not be barred by evidence only that it began 
at a time prior to twenty years previously ; and makes 
the prescription indefeasible after forty years of unin- 
terrupted enjoyment, unless it be shown to have been 
under an agreement by deed or writing. 

The 3rd section maies a right of user of light simi- 
larly indefeasible after twenty years of actual enjoyment, 
unless under an agreement by deed or writing. 



Many other cases might be cited, in which the Legis- 
lature has made written evidence the only admissible 
kind of evidence, to the total exclusion of even the 
most direct oral evidence. But the above enactments 
are those which are of the most constant practical 
recurrence, and which have therefore been selected, on 
due deliberation, as the most suitable for the dimensions 
of the present work. The different statutes, such as 
the Statutes of Frauds, of Limitation, and Prescription, 
will be consulted with the utmost advantage to the 
practitioner ; and also the valuable notes to them in the 
late edition of Chitt/s Statutes, by Messrs. Welsby and 
Beavan. 



CHAPTER VII. 

ON THE INADMISSIBILITY OF EXTRINSIC EVIDENCE TO 
CONTRADICT OR VARY WRITTEN EVIDENCE. 

When written evidence is primary, and not merely sub- 
stitutionary in character ; or, in other words, when it is 
made by statute or common law the best evidence ; it is 
clear that the principle of a fundamental rule would 
be destroyed if a party were allowed to contradict such 
evidence, or to vary it substantially by the introduction 
of oral or other extrinsic evidence. 

Therefore it is an established and inflexible rule 
that— 

IV. Extrinsic evidence is inadmissible to 
contradict, add to, or subtract from, 
or vary, the terms of a written in- 
strument. 

Thus, where a contract is required by statute to be 
in writing, or where it has been reduced to writing by 
the voluntary act of the parties to it, as long as the 
writing is producible, it is the only admissible evidence 
of the terms of the contract. Neither party can show 
that, before the contract was reduced to writing, the 
parties agreed to a term which does not appear in the 
writing, and which is clearly repugnant to its pro- 
visions, but all such antecedent oral terms are merged 
in the express language of the writing. Similarly, 
neither party can show that, after the contract was 
reduced to writing, the parties agreed to a new term, 
which is also repugnant to the terms of the written 
agreement, unless such subsequent agreement amount 
to an entire or partial dissolution of the former 
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contract, or to a new contract founded on a new con- 
sideration. 

Accordingly, in Goss v. Lord Nugent^ Lord 
Denman said : — 

" By the general rule of the common law, if there 
be a contract which has been reduced into writing, 
verbal evidence is not allowed to be given of what 
passed between the parties, either before the written 
instrument was made, or during the time that it was 
in a state of preparation, so as to add to or subtract 
from, or in any manner to vary or qualify, the written 
contract ; but, after the agreement has been reduced 
into writing, it is competent to the parties, at any time 
before breach of it, by a new contract not in writing, 
either altogether to waive, dissolve, or annul the former 
agreement, or in any manner to add to, or subtract 
from, or vary, or qualify the terms of it, and thus to 
make a new contract, which is to be proved partly by 
the written agreement, and partly by the subsequent 
verbal terms engrafted upon what will be thus left of 
the written agreement.'* 

The general rule, therefore, operates thus : — A 
contract, which is valid without writing, will, if put 
into writing, be construed strictly according to the 
terms of such writing. No new term can be annexed 
to it, as impliedly contained in it before it was reduced 
into writing, or while it was being reduced into writing, 
if such parol term contradict or vary a written term ; 
but the written contract may be wholly or partially 
waived before breach, and a new written or verbal 
contract substituted for the erased term of the original 
contract ; and then the residue of the original contract 
will be construed cumulatively with the new sub- 
sequent contract. Thus, there will be no contradiction 
or variance of the original contract, but merely, first, 
the erasure of a term, and secondly, not the insertion, 
but the annexation, of a new contract. In short, the 
original contract does not suffer a contradiction, but 

1 5 B. & Ad. 64. 
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first loses a term, and then gains a concurrent addition 
and supplement. 

It is essential to a right understanding of this branch 
of the law of evidence that every practitioner and 
student should bear the above distinction clearly in 
mind, as the only apparent solution and reconciliation of 
many abstract, and seemingly contradictory, principles. 
For, as on the one hand, it is an undoubted principle 
that extrinsic evidence is inadmissible to contradict or 
to vary a written contract, so it is equally undoubted 
that such evidence is strictly admissible to prove either 
the entire or partial dissolution of the original contract; 
and the substitution or annexation of a new verbal 
contract ; or to explain the original contract. It must 
be conceded that the practical distinction between the 
explanation and the variance of a written contract is 
in many cases shadowy, indefinable, and unsatisfactory. 
But it must always be borne in mind, that however 
difficult it may be to mark the limit, the theory of 
the above rule is simple and consistent, and equally so, 
the rule that — 

V. Extrinsic oral evidence is admissible to 
prove that a vsrritten contract, not under 
seal, has been discharged, either before 
or after breach. 

It must be stated, however, at this point, that this 
doctrine applies manifestly and indisputably only to 
such contracts at common law as are not affected by 
the Statute of Frauds ; and it is still doubtful how far 
a contract, within that statute, can be waived and 
abandoned, before breach, by a subsequent agreement 
not in writing. The authorities on this subject are, on 
the whole, in favour of the affirmative ; but the point 
has never been satisfactorily decided. It may, there- 
fore be desirable to state concisely the curious uncer- 
tainty of the law on this head. 

The point arose soon after the statute was passed, 
and was decided shortly by the Lord Keeper in the 



834 LA.W OF EVIDEKCK. 

affirmative ;^ but the facts of the case are wanting; 
and no reasons are assigned, nor does the point seem 
to have received due consideration. Lord Hardwicke, 
in two cases, expressed a strong opinion that an interest 
in land, under a written contract within the statute, 
could not be waived by naked parol without writing; 
for an agreement to waive a purchase contract is as 
much an agreement concerning lands as the original 
contract.^ But this doctrine has been impugned bj 
later authorities. Thus, in Goss v. Lord Nugent^ 
when the point arose, although it was not necessary to 
decide it, Lord Denman, in commenting on the 3rd 
section of the Statute of Frauds, said : — 

" As there is no clause in the act which requires the 
dissolution of such contracts to be in writing, it should 
rather seem that a written contract concerning the sale 
of lands may still be waived and abandoned by a new 
agreement not in writing, and so as to prevent either 
party from recovering on the contract which was in 
writing." But, in a later case, his Lordship appears to 
have doubted the accuracy of his earlier opinion ;^ and 
in a case, shortly subsequent, in the Common Fleas, 
Tindal, C. J., showed a disposition to adopt, to its full 
extent, the reasoning of Lord Hardwicke.^ It appears 
also, from a still later case, that Lord Denman himself 
had qualified or abandoned the view which he held in 
Goss V. Lord Nugent, This case is that of Stead v. 
Dawher^ where the action was on a contract for the 
sale of goods within the 17th section of the Statute of 
Frauds ; and the plaintiff declared on a written agree- 
ment, by which the goods were to be delivered on a 
day certain, and then went on to aver an oral agree- 
ment that the delivery should be postponed to a later 
day, and breach the non -delivery on such later day. 
The defendant pleaded the want of a written agree- 

1 Gorman v. Salubury^ 1 Vein. 239. 

s Buckkouse t. CroaOiy, cited 3 T. R. 591 ; BtU t. Howard, 9 
Mod. 305. > 5 B. & Ad. 58. 

« Barvey ▼. Grabham, 5 Ad. & Ell. 74. 
> StoweU ?. RobuMon, 3 Bing. N. G. 937. • 10 Ad. & Ell. 57. 



INADMISSIBILITY OP EXTRINSIC EVIDENCE. 335 

ment, and the point for the court was, whether the 
oral agreement was to be regarded as a variation of the 
written agreement, or as the introduction of an imma- 
terial term. The court gave judgment for the de- 
fendant, on the ground that time was of the essence of 
the contract, and therefore could not be varied by 
parol; but it seems also to have been understood that 
neither could the original contract have been waived 
by parol. Lord Denman said : — 

" Independently of the statute, there is nothing to pre- 
vent the total waiver or the partial alteration of a written 
contract, not under seal, by parol agreement ; and, in 
contemplation of law, such a contract so akered subsists 
between these parties ; but the statute intervenes, and, 
in the case of such a contract, takes away the remedy 
by action."^ It is right to observe that this case has 
been cited with general approbation by Parke, B.^ 

The main point, therefore, viz., whether a contract 
in writing, within the Statute of Frauds, can be waived 
or discharged^ before breach, by a subsequent oral 
agreement, must be regarded as an open question, 
"ifiie courts have never yet found it necessary to 
declare the law on this subject ; and the text writers 
are at issue on it, as on the vexata qucestio of a sdn- 
tillajuris.^ 

In returning to the general question of the admissi- 
bility of extrinsic evidence to affect written instruments, 
it is to be observed, that — 

VI. A written instrument cannot be re- 
leased or avoided by evidence of an 
intrinsically inferior nature. 

Thus, a deed must be released by deed, and cannot 
be avoided by parol. A will must be revoked with the 
same solemnities which are required to give it validity 

1 10 Ad. & El. 65. * Marshall v. Lym», 6 M. 8c W. 109. 

s Stark, p. 724 (4th edit.); Chitty's Statutes, vol. 1, p. 147, n. 
afarmant; Boec. N. P. 18; 2 Phill. 356; Sugd. Vendors and Por- 
chasers, vol. 2, 174, dnbitant. 
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originally.* But where a writing is not under seal, 
and is not subject to any peculiar statutory requisites, 
it falls within the definition of parol evidence. Such 
evidence is generically the same, although, specifically, 
it may be either written or oral. In such a case, the 
written instrument does not rank above the oral proof 
for the purposes of evidence ; and therefore, except in 
a doubtful case, such as that which has just been dis- 
cussed, a written contract, or other parol instrument in 
writing, may clearly be discharged by oral evidence. 

Thus, the completion of a contract under a written 
agreement may be proved by oral evidence of perform- 
ance, or of a discharge from performance. The payment 
of money, under such a contract, may be shown either 
by a written receipt, or oral evidence of payment. Both 
modes of proof are primary in their nature, and there- 
fore, in the absence of any rule which requires written 
proof, are concurrently and equally admissible forms of 
prima facie evidence. It is to be observed, also, that 
performance of a contract under seal is provable by 
parol. Such evidence does not release or avoid the 
original contract; it merely shows that it has been 
satisfied, and leaves its original validity unimpeached. 

On the same principle, as it is allowable to show by 
parol that a specialty contract has been performed, so 
it is equally allowable to show that it never existed 
legally; or that it was formed under circumstances 
which rendered it void in the inception. Thus, a de- 
fendant in an action on a written contract, whether by 
deed or parol, may plead that it was void, as being 
made under circumstances of fraud, duress, or for illegal 
consideration ; and he may prove such a plea by any 
species of parol evidence. He may show that a bill or 
promissory note, on which he is liable prima facte, was 
obtained from him without consideration, for the pur- 
pose of being discounted by the plaintiff or by a third 
party, between whom and the plaintiff there is a 
privity ; or he may show any other similar failure of 

1 7 Will. 4 & 1 Vict. c. 26, b. 20; supra, p. 326. 
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consideration. And generally, on all parol written 
contracts, extrinsic evidence will be admissible to sup- 
port a plea of failure, or want of consideration. 

But where it is distinctly stated in a deed that it is 
made in consideration of a sum of money paid down at 
the time of execution, a party is estopped from showing 
that no money passed ;^ but, where the payment of the 
consideration is not stated conclusively and unambi- 
guously in the deed, the non-payment may be proved 
by extrinsic evidence.^ Thus, where a deed recited 
that a releasee had agreed to pay a certain sum, and 
then referred to it as *' the said sum being now so paid 
€ts hereiTibefore mentioned;" then followed words of 
reference which were equally applicable to the sum in 
question and other sums mentioned ; then an acknow- 
ledgment in the body of the deed of the receipt of such 
sums ; and a receipt for the first sum was indorsed on 
the deed : it was held that the acknowledgment in the 
recital was ambiguous ; that the receipt in the body of 
the deed was equally ambiguous ; and that the indorsed 
receipt constituted only rebuttable prima facie parol 
evidence. On these grounds, a plaintiff in assumpsit 
was held not to be estopped by the deed from show^ 
ing by parol evidence that the sum in question, the 
substantial consideration money, had never been paid.^ 

It is also allowable to prove, by extrinsic evidence, 
a larger or supplementary consideration ; provided it 
be not inconsistent with the consideration named in the 
deed.* Thus, a deed, purporting to be founded on a 
money consideration, may be proved to have been 
founded also on any other good consideration, such as 
marriage;^ or, not purporting to be founded on any 
consideration, it may be shown to have been founded 
on a valuable consideration ;^ or, purporting to be 



> Boumtree ▼. Jacob, 2 Tannt. 141. 

* 2 Phill. 346. » Lampon v. Corke, 5 B. & Aid. 606. 

♦ Clifford V. Turrell, 1 Y. & C. N. C. 138. 

* Villen v. Beautnont, 2 Dyer, 146 a. 

• Peacock T. Monk, 1 Ves. 128. 

[ev.] 2 G 
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founded on natural affection, it may be shown to have 
been founded also on a valuable consideration, at least 
to rebut a charge of fraud. ^ In all such cases the rule 
which does not permit written evidence to be contra- 
dicted or varied by extrinsic evidence remains un- 
affected, because the extrinsic evidence is received 
only to annex an incident which is not clearly excluded 
by the written instrument. 

It must be admitted that, in some at least of 
these cases, there is an apparent and inexplicable 
infringement of that part of the fundamental rule 
which prohibits an addition to, or a subtraction from, a 
written contract by the introduction of oral evidence. 
But even in the most irreconcilable c&ses, where there 
has been the most palpable addition to a contract by 
oral evidence, the theory of its reception has rested 
on the assumption that such evidence was merely ex- 
planatory. 

In B, V, Scammonden^^ the court held it clear that 
a '' party might prove other considerations than those 
expressed in the deed ;" and allowed extrinsic parol 
evidence to be given to show that the actual consider- 
ation paid was thirty pounds, although the consideration, 
named in the deed and the indorsed receipt, was twenty- 
eight pounds. So, in R. v. Inhabitants of London? 
the same court held that parol evidence was admissible 
to import a consideration which converted an agree- 
ment of hiring as a servant into an agreement to 
serve as an apprentice. But, in the former case, the 
parol consideration appears to have been treated as 
explanatory of, and not as additional to, the expressed 
consideration ; and, in the latter case, Lord Kenyon 
stated that "the parol evidence was not offered to 
contradict the written agreement, but to ascertain an 
independent fact." Accordingly, it has been stated 
that in both these cases the parol evidence was re- 



1 GaU V. Wmamton, 8 M. & W. 405. 

2 3 T. R. 474. 
» 8 T. R. 379. 
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ceived, not to contradict a written agreement, but to 
ascertain an independent fact explanatory of it*^ 

So, it seems to have been assumed, as it is stated in 
an equity case, that " a deed, apparently voluntary, may 
be supported by collateral evidence showing a contract 
for value." ^ 

It has been held that parol evidence of a valuable 
consideration, not named in the deed, is admissible to 
rebut a charge that it was obtained on gratuitous con- 
sideration, with intent to defraud creditors ; but it 
seems to have been thought, in this case, that it would 
not have been admissible to annex an unexpressed 
consideration under ordinary circumstances.^ Alder- 
son, B., referred to the rule as laid down by Lord 
Hardwicke, in Peacock v. Monk^^ that " where any 
consideration is mentioned as of love and affection 
only, if it is not also said and of other considerations^ 
you cannot enter into any proof of any other: the 
reason is, because it would be contrary to the deed, for 
when the deed says it is in consideration of such a 
particular thing, that imports the whole consideration, 
and is negative to any other." 

An impartial consideration of the preceding cases 
leads manifestly to the conclusion, that the general 
rule, by which it is not allowable to add to, or subtract 
from, the terms of a written contract, especially when 
under seal, is certain and inviolable ; but it will also 
be admitted, that there are doubtful cases in which the 
courts have suffered a term to be imported into the 
contract, which, although apparently an addition, has 
been treated either as formal, immaterial, or expla- 
natory. On the other hand, similar evidence has been 
rigidly excluded in later times, in accordance with the 
strict rule as it was laid down by Lord Hardwicke. 
Thus, where a deed purported to convey a messuage 

1 Williams, J., R. y. Stoke upon Trent, 5 Q. B. 308. 
« Pott y. Todhunter, 2 Collyer, 84. 
» Gaie V. WUliamsonf 8 M. & W. 
« 1 Yes. sen. 128. 

2g2 
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and appurtenances ; and it was proved that a garden 
had always been occupied by the grantor, and came 
within the natural signification of appurtenances ; it 
was held clearly inadmissible to show, either that the 
garden had been expressly excepted by the conditions 
of sale, or that the grantee had subsequently declared 
that the garden had been so excepted. Lord Denman, 
C. J., said : " This evidence went to contradict the 
deed, not to apply the words of it to any particular 
thing; and indeed, as was argued at the bar, the very 
exception of the garden, in the conditions of sale, 
shows that if not excepted it would have passed, and 
therefore shows that to let in evidence of the exception 
is, in truth, to add to the deed an exception which 
contradicts it as it now stands." ^ 

Accordingly, a policy of insurance cannot be con-» 
tradicted by an antecedent written agreement, as where a 
defendant attempts to show, by such an agreement, that 
the risk was to begin at a place and date subsequent to 
those which are named in the policy ;^ nor can a charter 
party be varied by a parol agreement, substituting one 
place of destination for another,* unless such an agree- 
ment can be treated, not as a new term, but as a new 
and distinct contract.^ 

Where the fact sought to be added is formal, and not 
of the essence of the contract, the rule does not appear 
to apply.^ Thus, a deed may be proved to have been 
delivered either before or after the day on which it 
purports to have been delivered.® But the day ap-* 
pointed in a written contract for the performance of a 
certain act, such as the completion of a purchase, 
cannot be altered by extrinsic evidence.^ 



1 Doe dem, Norton ▼. Wehtter, 12 A. & E. 442. 

« Kame v. Knightley, Skin. 54. 

» Leslie v. De la Torre, cited in White y. Parker, 12 East, 383. 

* White V. Parkery ib, 
» Tayl. 907. 

• GoddarcTs Case, 2 Bep. 4 6. 

7 Stowell T. Bi^nnson, 3 Bing. N. C. 928. 
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The admissibilitj of extrinsic evidence to affect wills 
will be treated in the following chapter. Some in- 
stances will now be given of the application of the 
rule at present under discussion to ordinary- written 
instruments not under seal. 

Where the printed conditions of sale at an auction, 
signed by the auctioneer, described the time and 
place of the sale, and the number and kind of timber 
sold, but said nothing about the weight, evidence of the 
auctioneer's statements at the sale was held inadmis- 
sible to prove that a certain weight had been warranted. 
Lord Ellenborough, C. J., said : " There is no doubt 
that the parol evidence was properly rejected. The pur- 
chaser ought to have had it reduced into writing at the 
time, if the representation then made as to the quantity 
swayed him to bid for the lot. If the parol evidence 
were admissible in this case, I know of no instance 
where a party may not by parol testimony superadd 
any term to a written agreement, which would be 
setting aside all written contracts, and rendering them 
of no effect. There is no doubt that the warranty as 
to the quantity of the timber would vary the agreement 
contained in the written conditions of sale."* 

This case is general in its application ; but the rule 
was probably stated, and observed more inflexibly, 
because the agreement was clearly within the Statute of 
Frauds ; but it is distinguishable from a later case, 
which decided that unsigned, conditions of sale are only 
in the nature of a personal memorandum, which may 
be varied at any time before the sale by an express 
notice to a purchaser.^ 

Extrinsic evidence is inadmissible to prove an oral 
contract contemporaneous with, and purporting to 
qualify, a written contract, as to show an agreement 
made contemporaneously with a promissory note that 
the maker should not be liable when it becomes due. 



1 PoweU y. jEdmmds, 12 East, 6. 
« Eden y. Blaie, 13 M. & W. 614. 
2 g3 
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But after the note is made, such a contract, made 
on valid consideration, may be proved.^ 

Where a contract for the sale of goods specified no 
time for removing them, it was held that oral evidence 
could not be given of a condition that they should be 
removed immediately.* 

So, a written contract to supply flour of X. S. 
quality, cannot be varied by parol evidence to show 
that by X. S. quality, the parties intended X. S. S. 
quality.^ 

Where a deed conveys Blackacre, as specified in a 
schedule and map annexed, parol evidence will not be 
received to show that Whiteacre, which is not mentioned 
in the schedule or map, has always been part of 
Blackacre.* 

Where several classes of goods, of superior and 
inferior quality, are comprised under one generic name, 
and a written contract is made to supply goods of that 
name, the contract will be fulfilled by a supply of 
any goods to which that name is applicable ; and parol 
evidence will not be received to show that the parties 
intended that goods of the superior quality should be 
supplied.^ 

A person, who appears on the face of a written 
contract to have contracted as a principal, cannot show 
by extrinsic evidence that he contracted as an agent;® 
nor can he show that a contract, signed by him ex- 
pressly as a principal, was made by him as an agent 
for a party to the action.^ But if the contract appear 
to have been made merely in his own name, without 
addition, it may be shown that he was in fact an agent 
for another.® 

* Hoare ▼. Graham^ 3 Camp. 57. 

* Greaves v. Ashlin, 3 Camp. 426. 

« Hamor v. Groves, 24 L. J. 53, C. P. 

* Barton v. Dawes, 10 C. B. 261. 

5 SmUh y. Jeffryes, 15 M. & W. 561. 

* Biggins v. Senior, 8 M. & W. 834. 
' Humble v. Hunter, 12 Q. B. 310. 

* PattesoD, J., «^. 
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Writings within the Statute of Frauds are constraed 
still more stringently ; and parol evidence is still more 
inadmissible, than even in cases at common law, to 
contradict or vary the terms of the written contract. 
The principles by which such contracts are constraed 
have been considered at length ; and it is therefore un- 
necessary to prolong this chapter by a more elaborate 
treatment of them. ^ 

It will be remembered that the rule, to which this 
chapter has been given, applies only to cases where the 
written or oral evidence, which it is desired to couple 
with the principal writing, is repugnant to the terms 
of the latter. It does not apply to antecedent, col- 
lateral, or subsequent agreements, which are not mani- 
festly inconsistent and irreconcilable with the principal 
writing; or which, in the case of writings not under 
seal, may be regarded as a partial rescission, and not a 
mere waiver, of the original contract. The practical 
difficulty is to determine what is a rescission, which 
is valid as the basis of a new contract ; and what is a 
mere variation of a term, which is void as Inconsistent 
with the express language of the original and subsist- 
ing contract. 

It is also to be observed, that, in the case of writings 
not under seal| the rule is limited to cases in which it 
is attempted to vary or complete an instrument in 
writing by the interposition of oral evidence. It does 
not extend to cases in which it is sought to prove 
a complete contract by the juxta-position and com- 
parison of separate but connected writings. All that 
the rule requires in this instance is that the several 
writings shall speak for themselves; and that the 
construction shall not be aided in general by the 
addition of oral evidence. It is true that a contract, 
not required to be in writing, may be proved by evidence 
of an oral acceptance of a written proposal; but where 
a contract is required to be in writing, the acceptance 

1 Supra, p. 333, and see Gos8 T. L(yrd Nugent^ 5 B. & Ad. 58; 
SUad ?. Dawber^ 10 A. & £1. 17. 
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as well as the proposal must be in writing, and oral 
eridence cannot be received of any branch of such a 
contract. But where a contract rests on a number of 
related papers in which a hiatus appears, the hiatus 
cannot be supplied by the introduction of oral evidence, 
or acts of the parties.^ 

> BoyckUy, Drummond, 11 Easl, 142. 



CHAPTER Vm. 

ON THE ADMISSIBILITY OF EXTRINSIC EVIDENCE TO 
EXPLAIN WRITTEN EVIDENCE. 

The second branch of the principle of evidence, which 
was discussed in the preceding chapter, is contained in 
the rule that — 

VII. Extrinsic evidence is admissible to 
explain written evidence. 

As in the case of the rule that extrinsic evidence 
is inadmissible to vary written evidence, it is more 
easy to illustrate the above rule than to reconcile 
the decisions under it. It maj be stated confidently, 
that in both cases it is impossible to effect this agree- 
ment ; but, without investigating all the subtleties of 
the doctrine, it will be attempted to define its general 
scope and practical application. 

The law recognises, according to the authority of 
Lord Bacon, two kinds of ambiguity in written instru- 
ments, viz., patent and latent. A patent ambiguity 
is said to exist when the instrument, on its face, 
is unintelligible, as where a devise is made, and a 
blank appears in the place of the name of the devisee. 
In such a case, extrinsic evidence is wholly inadmissible 
to show who was intended to be the devisee ; for, if it 
were admissible, it would be tantamount to permitting 
wills to be made verbally, and would also be a violation 
of the principle, that where a contract, or other sub- 
stantial matter of issue, has been reduced to writing. 
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the writing is the only admissible proof of such contract 
or transaction. 

But where a written instrument is intelligible on its 
face, but a difficulty arises from extrinsic circumstances 
in understanding and carrying out its terms, the am- 
biguity is said to be latent, and extrinsic evidence will 
be strictly admissible to explain and apply those cir- 
cumstances, so as to reconcile them to the terms of the 
writing. But such evidence will be admissible only to 
explain, and not to vary. Thus, in Goldshede v. Swan,^ 
Parke, B., said : " You cannot vary the terms of a 
written instrument by parol evidence ; that is a regular 
rule : but if you can construe an instrument by parol 
evidence, when that instrument is ambiguous, in such a 
manner as not to contradict, you are at liberty to do so.*' 
The leading principles of this general rule will now be 
considered under those subdivisions which occur most 
frequently in practice. 



1. Where a written instrument is in a foreign lan- 
guage, or where it contains technical words of trade or 
custom, the ambiguity will be treated as latent ; and 
oral or other extrinsic evidence will be received to 
inform the court of the sense of the instrument.^ Thus, 
in Shore v. Wilson, cited below, Parke, B., said : " I 
apprehend that there are two descriptions of evidence 
. . . which are clearly admissible for the purpose 
of enabling a court to construe any written instrument, 
and to apply it practically. In the first place, there is 
no doubt that not only when the language of the instru- 
ment is such as the court does not understand, it is 
competent to receive evidence of the proper meaning of 
that language, as when it is written in a foreign tongue ; 
but it is also competent where technical words or pecu- 
liar terms, or, indeed, any expressions are used, which 
at the time the instrument was written had acquired 

» 1 Exch. 158. 

» Shore y. Wikon, 9 CI. & Fin. 555, Parke, B. 
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an appropriate meaning, either generally or bj local 
usage, or amongst particular classes. . . . This 
description of evidence is admissible in order to enable 
the court to understand the meaning of the words con- 
tained in the instrument itself, by themselves, and 
without reference to the extrinsic facts on which the 
instrument is intended to operate." 

Accordingly, extrinsic evidence was received in this 
case to explain the meaning of the phrase, "Godly 
preachers of Christ's Holy Gospel," and to show that, 
according to the usage of a sect to which the grantor 
belonged, the grant was intended for that sect. So, 
such evidence has been received to explain the meaning 
of the phrase "across a country" in a steeple-chase 
transaction;^ that "close," by local usage, signified "a 
farm;" 2 that "a thousand" means a hundred dozen ;3 
that a contract to pay an actor so much a week, was a 
contract to pay only during the theatrical season.* 
So, also, it is received to explain the local meaning of 
^'good" or "fine" barley;* of a month, whether lunar 
or calendar ;^ and, generally, in all cases where the 
signification of a particular phrase is unsettled and 
variable in its nature, and where it is liable to have 
different senses attached to it in different places. But 
it is essential in all such cases that the peculiar sense 
should be of a public and popular kind ; and it will 
not be allowable to show that a party used the term 
in a sense opposed to its local and conventional usage. 

2. Extrinsic evidence is admissible to explain a latent 
ambiguity which is raised, not by any intrinsic obscurity 
of language, but by a difficulty created by extrinsic 
circumstances in applying the terms of a written instru- 
ment to such extrinsic circumstances. Thus, where it 



» Evans y. Pratt, 3 M. & G. 759. 

« Richardson v. Watson, 4 B. & Ad. 799. 

» 8mith V. WUifon, 3 B. & Ad. 728. 

* Grant v. Maddox, 15 M. & W. 737. 

» Hutchinson v. Bowker, 3 B. & Ad. 278. 

* Simpson y. Margitson, 11 Q. B. 32. 
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is shown that words apply equally to two different 
things or subject-matters, extrinsic evidence is admis- 
sible to show which of them was the thing or subject- 
matter intended.^ A familiar illustration of this doctrine 
is cited from Lord Bacon, where a man devises his 
manor of 8. to J. F., and it turns out that he has two 
manors answering the description, e, g.y North S. and 
South S. In such a case it may be shown by extrinsic 
evidence, and even by declarations of the testator, which 
manor was intended to pass.^ But it is only in such a 
case, where a will is in dispute, that extrinsic evidence 
of a testator's intentions is admissible to explain ; and, 
generally, all extrinsic evidence of a testator's intentions 
is inadmissible to aid the construction of his will.® This 
latter principle constitutes the second branch of the 
rule, as laid down by Parke, B., in Shore v. WUson^^ 
where it was held that evidence of Lady Hewley's 
peculiar usage of a phrase was inadmissible to show 
her intention in making the grant. Parke, B.,^ con- 
tinuing the remarks already cited, said: *<For the 
purpose of applying the instrument to the facts, and to 
determine what passes by it, and who take an interest 
under it, a second description of evidence is admissible, 
viz., every material fact that will enable the court to 
identify the person or thing mentioned in the instru- 
ment, and to place the court, whose province it is to 
declare the meaning of the whole instrument, as near 
as may be in the situation of the parties to it. . . • 
From the context of the instrument, and from these 
two descriptions of evidence, with such circumstances 
as by law the court, without evidence, may of itself 
notice, it is its duty to apply and construe the instru- 
ment ; and no extrinsic evidence of the intention of the 
party to the deed, from his declarations, whether at the 



» Alderson, B., Smith v. Jeffryet, 15 M. & W. 562. 
s Doe dem. Good ▼. Need^, 2 M. & W. 129, Parke, B. 
• Doe dem. Hiseock ▼. Hiscock, 5 M. & W. 369. 
« 9 CI. & Fin. 556, and tupra, p. 346. 
» 9 CI. & Fin. 556. 
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time of his executing the instrument, or before or after 
that time, is admissible ; the duty of the court being 
to declare the meaning of what is written in the 
instrument, not of what was intended to have been 
written." His lordship therefore held, with the other 
judges, that although extrinsic evidence was clearly 
admissible to show that the words " godly preachers of 
Christ's Gospel," had " acquired by usage a peculiar 
meaning, either amongst a particular class to which 
Lady Hewley belonged, or in the peculiar locality where 
she dwelt, or perhaps generally throughout the kingdom 
at the time when the deed was executed ; or the court 
might have informed itself from history, and other 
general sources of information, of the meaning of the 
language used at that particular time ;" evidence of 
parol declarations by Lady Hewley, to show that she 
had used the words in a peculiar sense, was inadmissible. 
So, a witness cannot be asked what a testator said 
about property, not distinctly devised, in order to show 
it waa intended to pass with other property devised.' 
But a bequest to Mrs. G. has been upheld by evidence 
that the testator was in the habit of calling a Mrs. 
Gregg, Mrs. G.^ Here the evidence was a fact, not a 
declaration. So, in all cases where extrinsic evidence 
has been received to explain written evidence, it will 
appear that it has been received, not in the form of 
declarations of intention by parties, but in the form of 
collateral and surrounding facts, which, like every 
other species of presumptive evidence, may reasonably 
be connected with the substantial issue, and so form 
data to aid the court or jury.^ They must be related 
to the written evidence, and yet independent of if. 
They must not be personal declarations of a party, 
but distinct incidents, which may be presumed to have 
been present to the mind of the party, without wearing 



1 Doe dem, Hubbard v. Hubbard, 15 Q. B. 228. 
> Abbott V. Morice, 3 Ves. 148; 8. v. Bolfe, B., 18 M. & W. 204. 
s amiih ▼. Thomfiton, 8 C. B. 44. 
[ev.] 2 H 
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tbe suspicious form of oral statemeDta* Thus the 
strict sense of a word is its legal sense ; and if it be 
intelligible in this sense, it cannot be varied or ex- 
plained by evidence that it was used by the party ia a 
popular, still less in a peculiar, sense. Therefore, if a 
man devise to his '' children " and he has legitimate 
children, only the former will take. Extrinsic evidence 
cannot be received to show that he intended that his 
illegitimate children should also take. But where 
there are no legitimate children to take, the illegitimate 
will take ; or where there is a devise to children, and 
the evidence shows only one legitimate child, and 
children who are illegitimate, the latter will take equally 
with the former.^ In such a case the extrinsic 
evidence as a collateral fact is strictly admissible to 
explain a written instrument which would otherwise 
be insensible. 

3. Usage or custom is also admissible to explain and 
control, but not to contradict, a written instrument, 
such as a contract. ** It is admissible to explain what 
is doubtful ; it is never admissible to contradict what 
is plain." 2 Therefore, wherever the language of a 
written instrument is so clear that there can be no 
reasonable ground for construing it as subject to a 
custom ; or where, although the language is ambiguous, 
the custom itself is uncertain, the writing must be 
construed strictly according to its literal terms.^ 

On the general principle, it has been h^d allowable 
to show that, by the custom of the country, a provision 
in a lease as to ten thousand rabbits, signified twelve 
hundred to the thousand ;^ that "acre " and " perch" 
ixiean one quantity in one county, and another quantity 
ija. another county.^ In such cases the customary 
meaning of an ambiguous term, is for the jury ; as 



» Gill T. ShelUff, 2 Phill. 373. 

2 Lord Ljndhurst : Blackett y. Royal ^c. Company^ 2 C. & J. 244. 

3 Re Stroud, 8 C. B. 502. 

* Smith ▼. Wilson, 3 B. & Ad. 728. 
ft Barksdak y. Morgan, 4 Mod. 186. 
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where the question is whether " a month " signifies 
a lunar or calendar month, by the custom of the 
district.^ But, unless such a custom be proved, a 
judge ought not to leave it to the jury to pro- 
nounce on the sense in which the term was used, 
but should himself construe the term according to its 
fixed legal or popular signification. Thus, in Simpson 
V. Margetson,^ where an auctioneer sued for a sum 
he was to receive by a written contract, only if he 
sold " within two months ;" it was held that, in the 
absence of admissible extrinsic evidence, this meant, in 
point of law two lunar months, and that, unless the 
context, or the circumstances of the contract, showed 
that the parties meant two calendar months, "the 
conduct of the parties to the written contract alone 
was not admissible to withdraw the construction of 
a word therein, of a settled primary meaning, from the 
judge and transfer it to the jury." " If," continued 
Lord Denman " the context shows that calendai; months 
were intended, the judge may adopt that construc- 
tion. If the surrounding circumstances, at the time the 
instrument was made, show that the parties intended 
to use the word, not in its primary or strict sense, but 
in some secondary sense, the judge may construe it, from 
such circumstances, according to the intention of the 
parties. K there is evidence that the word was used 
in a sense peculiar to a tradcy business^ or place^ the 
jury must say whether the parties used it in that 
peculiar sense. If the meaning of a word depends 
upon the usage of the place, where anything under the 
instrument is to be done, evidence of such usage must 
be left to the jury. Also, the jury may have to 
give the meaning of some technical words." This 
doctrine corresponds with the general rule as to all 
cases of latent ambiguity in writings, as laid down by 
Maule, J. : ^' I agree that, generally speaking, the 
construction of a written contract is for the court ; but 



BarhadaU v. Morgan, 4 Mod. 186. « 11 Q. B. 23. 
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when it is shown by extrinsic evidence that the terms 
of a contract are ambiguous, evidence is admissible to 
explain the ambiguity, and to show what the parties 
really meant. This is one of Lord Bacon's maxims. 
Where there is an election between two meanings it is 
properly a question for the jury. So, if a man devise 
land to his * cousin John,' and it appears that he has 
two cousins named John, extrinsic evidence is admis* 
sible to show to which of them he meant the land to 
go,"* and the jury would have to name the devisee. So, 
generally where there are two alternative construc- 
tions, usage will be received to determine which is the 
right one.* 

Where a doubt is raised by evidence upon the 
meaning of a written contract, extrinsic evidence is 
admissible of the usage or course of trade at the place 
where the contract is made, or where it is to be earned 
into effect, to explain or remove such doubt. So, also, 
where a similar doubt arises as to the lex loci by which 
such a contract is to be construed, evidence of usage 
will be received to determine the place. Thus, where 
the question was whether goods were to be liable to 
freight according to their weight at the place of ship- 
ment, or according to their expanded weight at the 
place of consignment, the terms of the charter-party 
were construed by extrinsic evidence that the usage 
was to measure the goods according to their weight at 
the place of shipment.® 

4. Extrinsic evidence is also admissible to annex 
incidents to a written instrument, where such incidents 
are consistent with the reasonable intention of the 
writing. Such incidents fall generally within the 
definition of express or implied usage. In such cases 
the notoriety of the usage constitutes it an element of 
the writing. Thus, where a written contract contained 
A stipulation that a party should *' lose no time on 



1 Smith V. Thompson^ 8 C. B. 59. 

2 Blackett v. Royal ^c. Company, 2 C. & J. 250, 251. 
* Bottomley v. Fvrhes, 6 Bing. N. C. 121. 
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his own account, and do his work well and behave 
himself in all res[>ects as a good servant," extrinsic 
evidence was received to show that, hy the custom of 
his trade, such a party was entitled to certain holidays.^ 
^' It has long been settled that in commercial trans- 
actions extrinsic evidence of custom and usage is ad- 
missible to annex incidents to written contracts in 
matters with respect to which they are silent. The same 
rule has also been applied to contracts in other trans- 
actions of life, in which known usages have been 
established and prevailed ; and this has been done upon 
the principle of presumption that in such transactions 
the parties did not mean to express in writing the 
whole of the contract by which they intended to be 
bound, but to contract with reference to those known 
usages." 2 " Mercantile contracts are very commonly 
framed in a language peculiar to merchants; the inten- 
tion of the parties, though perfectly well known to 
themselves, would often be defeated, if the language 
were strictly construed according to its ordinary im- 
port in the world at Is^'ge. Evidence, therefore, of 
mercantile custom and usage is admitted in order to 
expound it, and arrive at its true meaning. Again, in 
all contracts as to the subject-matter of which a known 
usage prevails, parties are found to proceed with the 
tacit assumption of those usages ; they commonly 
reduce into writing the special particulars of their 
agreement, but omit to specify those known usages 
which are included, however, as of course, by mutual 
understanding ; evidence, therefore, of such incidents 
is receivable. The contract, in truth, is partly express 
and in writing ; partly implied or understood and un- 
written. But in these cases a restriction is established 
on the soundest principle, that the evidence received 
must not be of a particular which is repugnant to or 
inconsistent with the written contract. Merely that it 



> R, T. Sfohe-upon-Trent, 5 Q. B. 303. 
« Parke, B., 1 M, & W. 474. 
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varies the apparent contract is not enough to exclude 
the evidence, for it is impossible to add any material 
incident to the written terms of a contract without 
altering its effect more or less ; neither in the construc- 
tion of a contract among merchants, tradesmen, or 
others, wilb the evidence be excluded, because the 
words are in their ordinary meaning unambiguous ; for 
the principle of admission is, that words, perfectly un- 
ambiguous in their ordinary meaning, are used by the 
contractors in a different sense from that. What words 
more plain than ** a thousand," " a week," " a day f " 
Yet the cases are familiar in which a thousand has been 
held to mean twelve hundred ; " a week *' only a week 
during the theatrical season ; "a day " a working day. 
In such cases the evidence neither ttdds to, nor qualifies, 
nor contradicts, the written contract — it only ascertains 
it by expounding the language/'^ 

The principles of this branch of evidence may be 
treated as fully expounded in the above luminous 
judgments of two of the most eminent of contemporary 
judges. A few illustrations will complete the practical 
outline of the doctrine. In Browne v. Bymey a bill of 
lading specified a certain sum as payable for freight, 
and it was held that an indorsee, in an action for the 
amount, might give evidence of a customary deduction. 
The extrinsic evidence in this case, although bordering 
on repugnancy, was received because the bill of lading 
merely specified a sum certain for freight, without stipu- 
lating that it was to be free of all deductions. " If the 
bill of lading had expressed, or if from the language of it 
the intention of the parties could have been collected, 
that the freight at the specified rate should be paid free 
from all deductions, customary or otherwise, then it 
would have been repugnant to it to set up the usage.*^ 

Similarly, it is a leading principle that an agricultural 
custom, as that a tenant shall have an away -going crop, 



» Coleridge. J.: Browne v. Byr>»e,23L. J. 313, Q. B. 
« 23 L. J. 316, Q, B., 
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is good if not repugnant to the terms of a lease, 
although the lease says nothing about it ; but not if 
the custom be repugnant to the express or implied 
terms of the lease. ^ If the custom appear to be in a 
high degree unreasonable it will be strong evidence 
for a jury that it does not exist.* 

When the usage is inconsistent with the express or 
implied terms of the written contract, it will be inad- 
missible to control it, on the principle expressum facU 
cessare taciturn.^ Where parties have come to an 
express contract, none can be implied ; and, therefore, 
where a person contracts by writing in express terms, 
he cannot sue on an implied assumpsit^ It is also the 
opinion of the court and eminent jurists that the 
practice of admitting usage to explain written contracts 
ought not to be extended ; and even its fundamental 
policy has been altogether denied.* 

• Extrinsic evidence is also not only admissible, but 
necessary to explain any alteration or interlineation 
that may appear in a written instrument. Generally 
the party tendering it in evidence must account for the 
alteration.® If it appear to have been made contempo- 
raneously with the instrument, or if it be made subse- 
quently to its execution, with the privity of the parties, 
and there be no fraud on, or evasion of the stamp laws, 
its validity may be maintained. But if the alteration 
be material^ as if the date, or amount, or time of pay- 
ment of a bill of exchange be altered,^ or a joint respon- 
sibility converted into a joint and several responsibility,® 
the instrument will be void, unless the alteration was 



> Wiggksworth v. Dallison^ Dougl. 201 ; 1 Smith L. C. 299, and 
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made by consent of the parties, and equally so, althoagh 
made with consent, if the stamp laws are infringed.* 
So, where a bill has been altered with the privity of an 
indorser and his indorsee, but without the privity of the 
acceptor, the latter is discharged.^ The same rule holds " 
when the alteration is accidental, or by a stranger 
without the privity of either party.^ 

The last case requiring notice in this chapter is when 
a contract 'is partly in writing and partly verbal; or 
when terms are offered in writing, and accepted 
verbally. At common law, such a combination of 
written and verbal evidence is strictly admissible to 
prove a complete contract, but not where the contract 
or other transaction is required to be in writing. Thus 
a contract, required by the Statute of Frauds to be in 
writing, must be wholly in writing ; and such a contract 
cannot be proved by writings which require oral 
evidence to complete or connect them.* 



» Master v. Miler, 1 Smith L. C. 490, and notes. 
« Burchfteld v. Moore, 23 L. J. 261, Q. B. 
3 Davidson v. Cooper, 11 M. & W. 778 ; S. C, 13 M. & W. 352. 
"v. Drummond, 11 East, 142. 



CHAPTER IX. 

ON STAMPS. 

In this chapter only the leading principles of the 
numerous stamp laws will be stated, so far as they 
control the admissibility in evidence of written 
documents. 

The general rule is that, where a stamp is essential 
to the legal validity of a writing, the writing cannot 
be given in evidence in civil proceedings if it be un- 
stamped, or insufficiently stamped. 

This rule does not extend to criminal proceedings, 
for by the 17 & 18 Vict. c. 83, s. 27, it is enacted that 
** every instrument liable to stamp duty shall be ad- 
mitted in evidence in any criminal proceeding, although 
it may not have the stamp required by law impressed 
thereon, or affixed thereto." 

The strictness of the rule has also been recently 
relaxed in the case of proceedings in the Superior 
Common Law Courts, by the Common Law Procedure 
Act, 1854 (17 & 18 Vict. c. 125, ss. 28, 29), which 
requires the officer of the court to direct the attention 
of the court at the trial to any apparent insufficiency of 
the stamp; and empowers him to affix the proper stamp, 
on payment of the amount and penalty from the party 
tendering the writing in evidence. The following are 
the sections : — 

Sect. 28, Upon the production of any docnraent as evidence at the 
trial of any cause, it shall be the duty of the officer of the court whose 
duty it is to read such document, to call the attention of the judjE^e to 
any omission or insofficiency of the stamp; and 'the document, if un- 
stamped, or not safficieutly stamped, shall not be received in evidence, 
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until the whole or (as the case may be) the deficiency of the stamp duty 
and the penalty reqaired by statate, together with the additional 
penalty of one pound shall have been paid. 

Sect. 29. Sach officer of the court shall, upon payment to him of 
the whole or (as the case may be) of the deficiency of the stamp duty pay- 
able upon or in respect of such document and of the penalty required by 
statute, and of the additional penalty of one pound, give a receipt for the 
amount of the duty or defidency which the Judge shall determine to be 
payable, and also of the penalty, and thereupon such document shaU be 
admissible in evidence, saving all just exceptions on other grounds; and 
an entry of the fact of such payment; and of the amount thereof shall 
be made in a book kept by such officer; and such officer shaU, at the 
end of each sittings or assizes (as the case may be), duly make a retnm 
to the Commissioners of the Inland Revenue of the moneys, if any, 
which he has so received by way of duty or penalty, distinguishing 
between such moneys, and stating the name of the cause, and of the 
} arties Ax>m whom he received such moneys, and the date, if any, and 
description of the document for the purpose of identifying the same ; 
and he shall pay over the same moneys to the Receiver General of the 
Inland Revenue, or to such person as the said Commissioners shall 
appoint or authorize to receive the same ; and the said commissionens 
shall, upon reqnest and production of the receipt hereinbefore mentioned, 
cause such document to be stamped with the proper stamp or stamps in 
respect of the sums so paid as aforesaid; provided always, that the 
aforesaid enactment shall not extend to any document which cannot 
now be stamped after the execution thereof, on payment of the duty and 
a penalty. 

The 31 St section enacts that " no new trial shall be 
granted by reason of the ruling of any judge that the 
stamp upon any document is sufficient, or that the 
document does not require a stamp." 

The three sections quoted above must be held as 
confined to the superior courts of common law, to 
which the operation of the act is restricted. In all 
other courts, except criminal courts, or where the 
benefit of the above act is not claimed by the party 
tendering the unstamped, or defectively stamped writ- 
ing, the writing will be prima facie inadmissible, if it 
be the foundation of the party's case, or essential to it. 

A deed or instrument requiring a stamp should be 
stamped before it is executed or signed ; and where it 
is tendered to be stamped after the execution or signa- 
ture, a penalty in addition to the amount of the stamp 
will be payable ;.but the Commissioners of the Inland 
Revenue have the power of remitting the penalty, if an 
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application for the remission be made within twelve 
months from the making of the instrument ; and if 
they are satisfied that the omission arose from accident, 
and without any intention to defraud the revenue.* 

The party who ohjects to the want or sufficiency of 
a stamp must prove it ;^ and the judge will determine 
the question before the instrument can be shown to 
the jury.' But when there is a dispute as to whether 
a proper amount of stamp duty has been paid, the 
adjudication of the Stamp Commissioners under the 
13 & 14 Vict. c. 97, 8. 14, is said to be final.* 

Where an agreement, which appears to be in writ- 
ing, is in dispute between parties, it must, according 
to the rule which' requires the best evidence, be pro 
duced ; and when produced, if it appear to require a 
stamp, it will be inadmissible unless it be properly 
stamped. Thus, where it appears in the course of a 
party's case that there is a written agreement, bearing 
directly on the points at issue, he must produce it duly 
stamped.^ Such an agreement cannot be treated as a 
nullity, if it be produced and appear to be unstamped ; 
and therefore it has been held that a county court 
judge was wrong in allowing parol evidence to be given 
of an agreement contained in an unstamped writing.^ 
But where a party succeeds in establishing his case by 
oral evidence, the opposite party cannot defaat it ly 
merely producing an unstamped written agreement. 
Thus, where the plaintiff closed his case without 
anything appearing to show that there was a written 
agreement between her and the defendant as to the 
subject-matter of the action, the defendant was held 
not entitled to call for a nonsuit by producing a paper 
purporting to be an agreement, but unstamped.*^ This 

» 13 & 14 Vict. c. 97, 8. 12. 
« Doe ▼. Coombs, 3 Q. B. 687. 

* Jardine t. Payne, 1 B. & Ad. 670 ; Lord Tenterden. 

* Morgan v. Pike, 23 L. J. 54, C. P. 

» BuxUtn V. ComixK 12 M. & W. 426. 

* Delay v. Alcock, 24 L. J. 68, Q. B. 
7 Magnauf v. Knight^ 1 M. ■& 6. 944; 
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case, although apparently contradicted by the recent 
case of Delay v. Alcock, will be reconciled with it by 
presuming that, in the latter case, the defendant was 
called as a witness by the plaintiff, and that the exist- 
ence of the unstamped agreement was disclosed in the 
course of the plaintiff's case. If that had closed with- 
out evidence of an agreement in writing, it appears, on 
the authority of Magnay v. Knight^ that the defendant 
could not have nonsuited the plaintiff by producing an 
unstamped written agreement. 

When it is necessary to produce the writing, or 
account for its absence, secondary evidence will not be 
received, if it appear that the original required a stamp, 
and that it was unstamped.^ But a writing requiring 
a stamp will be presumed to have been properly 
stamped;^ and so as against a party refusing to pro- 
duce it after notice.* But such a presumption may 
be rebutted by evidence that the writing was not 
stamped.^ 

When an instrument purports to have been stamped, 
but no stamp appears, or one partially effaced, the 
judge may receive the writing, if the want of the stamp 
or its erasure be satisfactorily explained to him.* 

An unstamped instrument, inaidmissible as an agree- 
ment, may yet be admissible to prove a collateral or 
independent fact. Thus, a cheque, drawn beyond the 
legal limits, has been received to prove the receipt of 
money by a holder, but not to discharge the banker ;^ 
an unstamped receipt to show that goods were sold to 
a third person, and not to the defendant ;^ an unstamped 
agreement to show an illegal consideration for a debt ; * 
but it cannot be presented to a jury as evidence of 



R, V. Cattle Morton, 3 B. & Aid. 588. 
PooUy V. Goodfjoin, 4 A. & E. 94. 
Crisp V. Anderson^ 1 Stark. 85. 
Crowther v. Solomona, 6 C. B. 758. 
Doe V. Coombs, 3 Q. B 687. 
Blair v. Bromley^ 11 Jur. 617. 
Miller v. Dent, 10 Q. B. 846. 
Coppock V. Botcer, 4 M. & W. 361. 
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any part of the substantial claim of a party.^ It may 
be handed to a witness to refresh his memory ; and 
when it is a document, which for some purposes re- 
quires a stamp but not for others, it will be strictly 
admissible for such latter purposes. Where a docu- 
ment is void as a receipt for want of a stamp, it may 
be made evidence of an account stated, or other out- 
standing accounts.^ 

Where an instrument is inadmissible by reason of 
the stamp laws it will be allowable to resort to other 
admissible evidence. Thus, when a promissory note 
is defectively stamped, a holder may give evidence, on 
the common counts, of the original consideration ; as 
by showing on a count for money lent that the defen- 
dant has acknowledged the debt for which the note 
was given.^ So, when a receipt is unstamped, he may 
prove payment by oral evidence.* 



DENOMINATION OF STAMP. 

(55 Geo. 3, c. 184, s. 10.) 

''From and after the passing of this act all iostrnnients, for or upon 
which any stamp or stamps shall have been used of an improper 
denomination or rate of duty, but of equal or greater value in the whole 
with or than the stamp or stamps which ought regularly to have been 
used thereon, shall nevertheless be deemed valid and eifectual in the 
law ; except in cases where the stamp or stamps used on such instru- 
ments shall have been specially appropriated to any other instrument 
by having its name on the face thereof." 

This section gives effect to a stamp which is not 
less in amount than the proper stamp, provided it be 
not specially appropriated to any other instrument by 
havinnr its name on the face thereof.'' 



> Jardine v. Paijne^ 1 B. & Ad. 670. 
« Matheson v. Ross, 2 H. L. Cas. 301. 
« Farr v. Price, 1 East, 56. 

* Rambert v. CoAen, 4 Esp. 213. 

* Patteson, J. : Lucan v. Jones, 5 Q. B. 953. 

[et.] • 2 1 
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ALTERATION OF A STAMPED DOCUMENT. 

A material alteration in a writing requiring a stamp, 
after it has been made or executed, avoids the stamp, 
and renders a fresh stamp necessary ; but not so if the 
alteration be immaterial, or according to the original 
intent of the parties.^ 

Thus, when the defect is unintentional, and the 
alteration makes the writing merely what it was in- 
tended originally to have been, it will not require to be 
re-stamped.2 Where a promissory note was made 
originally payable to the plaintiff, who complained that 
it ought to have been payable to order, it was held 
that, as between the parties to the note, the interlinea- 
tion of the words, " or to order," did not render a new 
stamp necessary.^ So, when a bill is altered by the 
consent of parties before the note has issued, it will 
not require to be re-stamped.* But when the bill has 
issued, and where the alteration is material and varies 
the essential character of the writing, so as to amount to 
a new contract, a new stamp will be required, notwith- 
standing the consent of the parties to the alteration.^ 



TIME OF OBJECTING TO THE WANT OF STAMP. 

Where an objection is raised to an instrument for 
want of a stamp, the objection should be taken as 
soon as the instrument is tendered, and before it is 
received in evidence. If the instrument be received, 
and read without objection, it cannot afterwards be 
objected to for want of a stamp. Such a deficiency is 
clearly not ground for a new trial ; but it may be 
doubted whether a judge at Nisi Prius has not at 



^ Master v. Miller^ 1 Smith L. C. 457, and notes. 

* Cole V. Parkin, 12 East, 471. 

* Byrom v. Thompson, 1 A. & E. 31. 

* 1 Smith L. C. 490 a. 

« Bowman v. Nicholl, 5 T. B. 537 ; 1 Smith L. C. 490 a. 
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least a discretionary power to reject a document which, 
after being put in, appears to be unstamped, or in- 
sufficiently stamped.^ But, generally, an objection to 
an unstamped writing should be taken before it is read 
in evidence.^ 

Under the 17 85 18 Vict. c. 125, ss. 28, 29, it would 
appear that parties cannot by consent, in any case, waive 
the effect of a deficient or insufficient stamp. 



Such are the general principles of the Stamp Laws in 
their application to the Law of Evidence. The amount 
of stamp payable on different writings will be found in 
the various statutes. See Chitty's Statutes, Stamps, 
vol. 3, and Tilsley on Stamps. 



» Field V. Wood, 7 A. & E. 114. 

• F088 V. Wagner, 7 A. & E. 116, note. 
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PAET III. 



CHAPTER I. 

ON THE ATTENDANCE OF WITNESSES. 



PROCESS. 



The attendance of witnesses in the Superior Courts 
of Common Law, in Courts of Equity, and, when such 
process is necessary, in the Criminal Courts, is ob- 
tained by serving the witness with a subpoena ad 
testificandum. The following is the form in the Su- 
perior Courts of Common Law : — 



SUBPCENA AD TESTIFICANDUM. 

Victoria, by the Grace of God, of the United Engdom of Great 
Britain aod Ireland, Queen, defender of the faith to A. B. [name of 
all ike witnesses included in the suhpcenci,'} greeting: We command 
you that, laying aside all and singular business and excuses you, and 
every of you be and appear in your proper persons before our right 
trusty and well beloved John Lord Campbell, our chief justice assigned 
to hold pleas in our court before us [or in Common Pleas, before Sir 
John Jervis, Knight, our chief justice of the Bench ;" or, in the 
Exchequer, " before Sir Frederic Pollock, lord chief baron of our Court 
of Exchequer at Westminster,] at the Guildhall of the city of London, 
for in Middlesex, *' at Westminster Hall in the county of Middlesex, 
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or at the assizes, before oar jostices assigned to take the assizes in and 
for the county of at in the said countj,] on the 

day of instant [^or "next "] by of the clock in the 

forenoon of the same day, to testify all and singular those things which 
you or either of you know in a certain cause now depending in our 
court before us at Westminster, between C. D, plaintiff and E. F. defen- 
dant, in an action on promises [or whatever the cause of action is,"] on 
the part of the plaintiff [or " defendant,'*] and on that day to be tried 
by a jury of the country; and this you, or any of you, shall by no means 
omit under the penalty upon each of you of lOOL Witness [name 
of chief justice or chief barony"] at Westminster, the day 

of in the year of our reign. [Ordy four witnesses can he 

included in this writJ] 

"Where the witness is required to produce documents 
in his custody, he must be served with a 

SUBPCENA DUCES TECUM. 

Victoria, &c. (as in common subpcsna to the daif of truUf then pro* 
oeed^ and also that you bring with yon and produce at the time and 
place aforesaid, [here describe shortly the documents which the witness 
is required to produce, e, ^., a certain instrument purporting to be an 
indenture of lease, made between A. B. on the one part, and C. D, of 
the other part, and dated the day of 1S51.] 



PENALTY FOR NON-ATTENDANCE. 

(5 Eliz. c. 9, 8. 12.) 

If any person upon whom any process out of a court of record 
shall be served to testify conceming any cause or matter depending 
there, and having tendered to him, according to his countenance or 
calling, such reasonable sum of money for his costs and charges, as 
with r^aid to the distance of the place is necessary to be allowed, do 
not appear according to the tenor of the process, not having a lawful 
and reasonable cause to the contrary, he shall forfeit for every such 
offence 10/., and yield such further recompense to the party grieved as 
by the discretion of the judge of the court, out of which the process 
issues, shall be awarded. 

K a witness do not attend on his subpoona, he may 
be proceeded against in either of three ways : — 
1st. Under the above statute he may be sued in an 
2i3 
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action of debt for the penalty of 10/., and further 

recompense ; or, 

2nd. In an action on the case for damages ;^ or, 
3rd. He may be attached for contempt of court : but, 

on the motion for an attachment, it must be shown 

distinctly on affidavit that the witness was served ; 

that his expenses were paid or tendered to him at the 

time of service ; and. that everything reasonable ha« 

been done to secure his attendance.^ 



ATTENDANCE IN CRIMINAL PROCEEDINGS, 

Generally the witnesses for a prosecution are 
bound over, by the committing magistrate or coroner, 
on recognizances conditioned to be forfeited if the 
witness do not appear to give evidence on the trial 
of the prisoner ; but, if a witness be not so bound 
over, his attendance may, and ought to be, secured at 
the trial by serving him previously with a subpoena to 
appear and give evidence, on the prosecution of the 
prisoner, at the trial. A magistrate or coroner may 
bind over a person to appear as a witness at the trial, 
at any time before the trial, and may commit him if he 
refuse to be bound over. If the witness do not appear, 
the recognizance is forfeited and the penalty levied. 
A subpoena may be obtained at the Crown Office in 
London, from the Clerk of Assize at the assizes, and 
the Clerk of the Peace at Quarter Sessions. If a sub- 
poenaed witness do not attend he may be attached, or 
indicted.^ A prisoner may subpoena witnesses for his 
defence.* 



^ Pearson v. Isles, Dongl. 561. 

» Garden v. Cresswell, 2 M. & W. 319. 

» Wels. Cr. Pr. 227, 228, 

* 1 Anne, c. 9, s. 3. 
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ATTENDANCE IN COURTS OF EQUITY. 
The attendance of witnesses in court, or before 
examiners in Courts of Equity, is obtained by subpoena, 
and substantially under the same conditions and 
liabilities as govern and exist in the Courts of Common 
Law. The form of the writ is given by the 24th 
Order, May, 1845, and it may contain three names 
only.i (8th Order.) 2 

The 24th Order directs that- 
All writs of subpoena in this court are to be prepared by the 
solicitor of the party requiring the same ; and the seal for sealing; the 
same is to be marked or inscribed with the words Subpcena Office, 
Chancery : and such writs are to be in the terms mentioned at the foot 
of these orders, or as near as may be, with such alteratioDS and varia- 
tions as circumstances may require. 

By the 15 & 16 Vict. c. 86, s. 39, Courts of Equity 
are empowered to require the attendance and oral , 
examination of any witness or party to a cause ; and 
by the 40th section of the same act any party to a suit, 
or matter depending in the said court may, by writ of 
subpcena ad testi/icandum, or duces tecum, require 
the attendance of any witness before an examiner of 
the court, or an examiner specially appointed. 



ATTENDANCE IN THE BANKRUPTCY COURTS 

Is enforced by summonses from the court before 
adjudication ; and, after adjudication, the court may 
summon any person known or suspected to be con- 
nected with the bankruptcy transaction ; and, in the 
event of contempt, may issue a warrant for the appre- 
hension of the witness. The summons' may be duces 
tecum, f 12 & 13 Vict. c. 106, ss. 100, 120.) 



> Ayck. Ch. Pr. 155. 
* Ayck. Form, 44, 45. 
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ATTENDANCE IN THE INSOLVENCY COURTS 

Is enforced under 1 & 2 Vict. c. 11 0, s. 27, by an 
ordinary subpoena, purporting to be signed by the 
commissioners, and actually signed by the clerk of the 
court : (see clso 10 & 11 Vict. c. 102, ss. 4, 6, 8.) 



ATTENDANCE IN THE COUNTY COURTS. 
(9 & 10 Vict. c. 95.) 

Sect. 85. Either of the parties to the snit, or anj other proceeding 
under the act, may ohtain, at the office of the clerk of the court, sum- 
monses to witnesses, to be served bj one of the baili£b of the court, 
with or without a clause requiring the production of books, deeds, 
papers, and writings, in their possession or control; and in any such 
summonses, any number of names may be inserted. 

Sect. 86. Every person on whom any such summons shall have 
been served, either personally or in such other manner as shall be 
directed by the court, and to whom at the same time payment, or a 
tender of payment of his expenses shall have been made on such scale 
of allowance as shall be from time to time settled by the general rules 
of practice of the court, and who shall refuse or neglect, without 
sufficient cause, to appear or to produce any books, papers, or writings 
required by such summonses to be produced, and also every person 
present in coart who shall be required to give evidence, and who shall 
refuse to be sworn and give evidence, shall forfeit and pay such fine not 
exceeding ten pounds, as the judge shall set on him ; and the whole or 
any part of such fine, in the discretion of the judge, after deducting 
the costs, shall be applicable towards indemnifying the party injured by 
such refusal or neglect, and the remainder thereof shall form part of 
the general fund of the court in which the fine was imposed. 

Where the witness is beyond the jurisdiction of the 
court, the summons is sent by the bailiff to the bailiff 
of the court of the district in which the witness 
resides. But the legality of this practice is questioned 
by Mr. Taylor.^ 



» TayL 1013. 



ON THE ATTENDANCE OP WITNESSES. 369 



ATTENDANCE IN MAGISTERIAL PROCEEDINGS. 
At common law magistrates may summon any person 
to attend as a witness on a criminal charge; and, on 
non-attendance, may issue a warrant for his apprehen- « 
sion.^ When the proceeding is in the nature of a civil 
proceeding, as in settlement cases, it appears that the 
proper process is by writ of subpcena or subpcena 
duces tecum^ issuing from the Crown Office.^ In cases 
within the 11 & 12 Vict. c. 43, magistrates are 
empowered by s. 17 either to issue a summons in the 
first instance, and a warrant for the apprehension of 
the witness in the event of disobedience ; or, if the 
magistrate be satisfied that it is probable the witness 
will not attend, he may issue his warrant in the first 
instance. On indictable charges magistrates have a 
statutory power to summon witnesses.^ 



• ATTENDANCE IN OTHER CASES. 

Revising barristers may summon in their own names 
any assessor, collector of taxes, or overseer of a past 
year to attend before him and give evidence on oath.* 
Arbitrators^ under a reference by rule of court, may 
similarly order the attendance of witnesses ; and non- 
attendance, after such an order and a tender of expenses, 
is a contempt of court.* In the House of Lords the 
summons is by an order of the House, signed by the 
assistant clerk of the Parliament ; in the House of 
Commons^ by an order of the House signed by the 
clerk ; in Select Committees^ by an order of the chair- 
man ; in Election Committees^ by a summons from the 
committee or a Speaker's warrant.® 

» Evans v. /?«««, 12 A. & E. 55. 

« R. V. Inhahitafits of Orion, 7 Q. B. 120. 

» 11& 12 Vict. c. 42, 8. 16. 

* 6 & 7 Vict. c. 18, 8. 30. 

* 3 & 4 Will. 4, c. 42. ss. 39, 40. 

* 11 & 12 Vict. c. 98, 8. 83. 
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WHEBE A WITNESS IS BEYOND THE JURISDICTION OF 
THE COURT. 

In this case the process of the courts, with the 
exception of the process of Superior Common 'Law 
Courts, does not reach a witness, and the examination 
must be by means of commission, the proceedings of 
which will be regulated by the law of the country to 
^ich it issues : ^ (see supra, pages 263 — ^268.) Where 
the commission issues to a part of the realm, which is 
subject to different laws from that part in which the com- 
mission issues, the commissioner may, by a writtenjnotice 
signed by him, require the attendance of a witness ; 
and, on his refusing to attend, may apply to the local 
courts for an order to compel attendance ; and the 
witness will then be subject to the ordinary penalty 
for disobeying a subpoena^ or a writ in the nature of a 
subpoena.^ 

But, by a recent act,' the judges, or a judge of the 
Superior Courts of Common Law at Westminster or 
Dublin, or the Court of Session or Exchequer in 
Scotland, may, at discretion, in any action pending in 
any such court, issue a subpcena ad testificandum^ or 
duces tecum, or warrant of citation, commanding a 
witness in any part of the United Kingdom to attend 
the trial ; and in default of attendance, after due 
service of the writ and tender of travelling expenses, 
the court from which the writ issued may certify the 
default to the other Superior Courts, and so render the 
defaulting witness liable to all the penalties which he 
would have incurred by disobeying a similar writ issued 
within the jurisdiction in which he resides. This act is 
not to affect the power of courts to issue commissions, 
and its operation is confined to process from the Superior 
Courts of Common Law. A rule under this act is 
absolute in the first instance.^ 

» Lnmley v. Gye, 23 L. J. 113, Q. B. 
« 6 & 7 Vict. c. 83, ss. 5, 6. 

• 17 & 18 Vict. c. 34, 8. 1. 

* Readman v. Broera, 19 Jur. 1052* 
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WHEN A WITNESS IS IN PRISON. 

An application may be made to a judge of the 
Superior Courts at chambers, on affidavit, stating the 
imprisonment of the witness; that his evidence is 
material to the applicant, and that he cannot proceed 
safelj to trial without securing his attendance. The 
judge, if satisfied with the substance of the application, 
will then grant the applicant a writ of habeas corpus ad 
testificandum, directed to the governor of the gaol in 
which the prisoner is confined, and commanding him 
to bring up the prisoner for examination at the trial. ^ 
By a recent act,* the Secretary of State, or a judge of 
the Superior Courts of Common Law, is empowered, on 
a similar application, to issue a warrant or order to bring 
up, as a witness in any court or criminal proceeding, 
any prisoner undergoing imprisonment on a criminal 
charge or conviction. 

The court will grant a habeas corpus to bring up a 
prisoner for examination before an arbitrator appointed 
by the court, under 3 & 4 WiU. 4, c. 42.3 



MANNER AND TIME OF SERVICE. 
The service must be on the witness personally;^ and 
where several witnesses are included in one writ, the 
practice is to serve each witness with a ticket contain- 
ing a copy, or the substance of the writ, showing him 
at the same time the original.^ The service must be a 
reasonable time before trial ; and generally service on 
the day of trial, even when the witness resides in the 
town, is insufficient,^ unless the witness receive the 
service without objection.^ 

> 44 Geo. 3, c. 102. 

* 16 & 17 Vict. c. 30, B. 9. 

» Graham v. Glover, 26 L. T. Rep. 73 

< Re Pyne, I Dowl. & L. 703. 

» Wadaaorth v. Marshall I Cr. & M. 87. 

• Barber v. Wood, 2 M.& R. 172. 

7 MamaeU t. Aintworth, 8 Dowl. P. 0. 869. 
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Daring his attendance the witness is privileged from 
arrest on civil process, and he is allowed a reasonable 
time, in going and returning from court. If he be 
arrested during the time, it is a contempt of court ^ 
The privilege does not extend to an arrest on criminal 
process,^ nor where the witness is retaken by his bail, 
after he has finished his evidence.^ 



EXPENSES OF WITNESSES. 

By 5 Eliz. c. 9, s. 12, a witness is substantially 
rendered liable to penalties if he do not attend at the 
trial, after having been served with process out of a 
Court of Record, " and having tendered to him, accord- 
ing to his countenance or calling, such reasonable sum 
of money for his costs and charges, as with regard to 
the distance of the place is necessary to be allowed, 
.... not having a lawful and reasonable cause tp 
the contrary." 

Accordingly, in ceVi*/ proceedings, no witness, although 
served with a subpoena, is bound to attend at trial 
unless his reasonable expenses are tendered to him 
when he is served, or a reasonable time before trial. 
The sum tendered should be a reasonable compensation 
for his travelling expenses and subsistence during the 
attendance. The amount allowed in the Superior 
Courts of Common Law is fixed by the scale approved 
by the judges (Reg. Hil. T. 16 Vict.), and a scale is also 
fixed by the County Court Rules. A witness will be 
entitled to his expenses, although a party to the cause, 
if he be a material and necessary witness.^ It appears 
to be assumed that in Courts of Equity a witness's 
expenses will be taxed as at common law.^ In criminal 

» Kimpton v. London and North Western Railway Company, 23 
L. J. 252, Exch. 

« Re Doughs, 3 Q. B. 825. 

» 2 Phill. 429. 

* Bowes V. Barber, 21 L. J. 254, Q. B. 

» Tayl. 971. 
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cases a witness for the prosecution is not entitled 
absolutely to his expenses, and he cannot refuse to 
attend or give evidence on the ground that his expenses 
have not been tendered or paid ; but in courts of final 
jurisdiction they are generally allowed by the court 
under various acts. When the witness lives out of 
the jurisdiction of the court, and in a distihct part of 
the United Kingdom, as in Scotland or Ireland, by 
the 45 Geo. 3, c. 92, s. 3, he is not bound to appear to 
give evidence in a criminal prosecution unless his 
reasonable expenses be paid or tendered to him at the 
time when he is served with the subpoena.^ In any 
other case a witness, subpoenaed on a criminal trial, 
is bound to attend without any tender of expenses, 
and will be liable to attachment for non-attendance ; 
although, if it appeared that he could not defray the 
expenses of his journey, the court would probably 
refuse to attach.* 

If a witness appear on his subpoena in a civil pro- 
ceeding, he will not be compellable to give evidence 
until his reasonable expenses have been paid him, or 
tendered by the party who subpcenaes him.^ 

If a witness appears on a subpoena duces tecuniy and 
refuses to produce the documents on the ground of 
privilege, secondary evidence will be admissible. But 
if he refuse to produce them without any such justifi- 
cation or excuse, secondary evidence cannot be given ; 
but the witness will be liable to attachment, or an 
action.* 



NON-ATTENDANCE OF WITNESSES. 

In criminal ca^es and examinations under commis- 
sioners, depositions may generaUy supply the place of 



» R, V. BrowneU, 1 A. & E. 602. 
» 2 Phill. 441. 

» Newton ▼. Harland, 1 M. & G. 956. 
* «. V Llanfaethly, 23 L. J. 33, M. C. 
fEV.J 2 K 
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an absent witness ; but, in civil proceedings generally, 
a partj has no right to claim a postponement of a trial 
on the ground that a witness whom he had subpoenaed 
does not appear. But when a witness is matexial, and 
a satisfactory case is presented to a judge on affidavit 
of the facts, and the applicant has been guilty of 
neither fraud nor laches, a judge will usually grant a 
postponement of a trial, with the consent of parties, 
till a later day of the sittings, if the business of the 
court permit ; otherwise the party must proceed ; or, if 
a plaintijQT, he may withdraw the record. 



CHAPTER n. 

ON THE EXAMINATION OP WITNESSES. 

When a witness is placed in the witness box, and no 
objection taken or sustained against his competencj 
bj the adverse party, he must be sworn by the officer 
of the court, or, when an affirmation is allowed, he 
must declare an affirmation. He may then be sub- 
mitted to three distinct kinds of examination as to 
his knowledge of the &cts which he is called to 
prove. 1st. He may be examined in chief by the 
party who calls him. 2nd. He may be cross-examined 
by tiie adverse party. 3rd. He may then be re-ex- 
amined by the party who calls him. Rules are estab- 
lished for the general conduct of each of these modes of 
examination, and it is the purpose of this chapter to 
state and explain them. 



THE EXAMINATION IN CHIEF. 
The object of the examination in chief is to elicit 
from the witness all the material facts which tend to 
prove the case of the party who calls the witness. In 
such a case, as the presumption and the ordinary fact 
are, that the witness, having been chosen by the party 
who caUs him, is favourable to his cause, and therefore 
likely to overstate or misstate the circumstances which 
conduce to establish the party's case, it is a principal 
rule that — 

2 k2 
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VIII. On an examination in chief, a witness 
must not be asked leading questions. 

The simple meaning of this rule is that a party, who 
caUs a witness to prove a case, must not suggest 
answers to witness, nor frame his questions in such 
a manner that the witness by answering merely " Yes," 
or " No," shall give the reply and the evidence which 
the party wishes to elicit. A question is said to 
be leading when the words, which the witness is 
expected and required to utter, are put into his mouth ; 
and such a question is inadmissible, because the object 
of calling witnesses and examining them viva voce in 
open court is, that the judge and jury may hear them 
tell their own unvarnished tale of the circumstances 
which they are called to attest. If, therefore, a party 
or his counsel were allowed to put a question to their 
own witness which the latter might answer by a 
mere affirmative or negative, it is apparent that the 
evidence would be the statement of the party, and not 
that of the witness. Such a course would strike 
radically at the credibility of all oral evidence, and 
therefore it is a sound and established rule that, on the 
examination in chief, leading questions must not be 



The rule may be exemplified thus : A. B. is charged 
with stealing a watch, the property of CD. E. F. 
saw A. B. take the watch from the counter in C. D.'s 
shop. Now if the counsel for the prosecution, in order 
to prove the theft, were to call E. F. and ask him 
" whether at such a time he saw A. B. enter C. D.'s 
shop and take the watch from the counter," it is plain 
that such a question would be leading^ because it 
would at once suggest to the witness the answer which 
he was expected to make, and the prisoner would be 
convicted by an answer simply in the affirmative. The 
answer to the latter branch of the question involves 
the whole question of guilt, and the substance of the 
chairge. The witness ought therefore to be asked, not 
whether he saw the prisoner commit the offence, but 
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whilt he saw the prisoner do at the time when and 
at the place where, it is alleged that the o£fence was 
eonunitted. It is also to be noticed, that questions are 
not oligectionable as leading qaestions, except when 
they affect the substance of an inquiry and an issue. 
Thus, in the above Sample, it would be quite proper, 
for the purpose of saving the time of the court, to ask 
the witness whether at a time specified he entered 
C. D.'s shop, and even whether at that time he saw the 
prisoner there, and near the counter. Such questions 
are quite immaterial, and may therefore be put in the 
shortest and most direct manner possible, because the 
answer cannot inculpate the prisoner in any proximate 
degree, nor even at all. But when the resd issue is 
approached, and when it is sought to ^ guilt on the 
prisoner, the witness must be asked, not whether he 
saw the prisoner do a certain aet, but whcU he saw the 
prisoner do. Such a course . of examination is clearly 
necessary to prevent, at least in some measure, the 
possibility of collusion between a prosecutor, or a party, 
and his witness. 

It may be noticed in this place, that where an adverse 
party has reason to suspect collusion between his 
opponent's witnesses, or even where he is' without any 
ground of reasonable suspicion, he may apply to the 
court, in any civil or criminal proceeding, to order all 
such witnesses, or any of them, with the exception of 
the one under examination, to leave the court ; and such 
an order, although apparently not absolutely a matter 
of right, is never refused to the applicant.^ The order 
does not usually extend to an attorney in the cause, 
nor to scientific witnesses. If a witness remain in 
court after such an order, it seems that he may be 
attached ; but his evidence will be received, although 
subject to strong observation.^ 



» Southeif ▼. Nash, 7 C. & P. 632; R. v. Murphy, 8 C. &P. 307; 
t,v, R, ▼. Cook, 13 How. St. Tr. 348. 
* Chandler ▼. Home, 2 M. & R. 423. 
2 K 3 
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The rule that leading questions must not be asked 
on an examination in chief is neither inflexible nor 
universal. The conduct of all viva voce examination 
is at all times subject to the discretion and direction 
of the judge ; and, although he will enforce vigilantly 
the general rule, yet there are also various cases in 
which he will suffer it to be relaxed. The foundation 
of the rule is, that the witness is favourable to the 
party who calls him. Whenever, therefore, it appears 
that the witness is hostile^ or that his evidence cannot 
be extracted by general questions as to his knowledge 
of material facts, the judge may, and will, permit the 
party, or his counsel, to put a leading question to him 
point blank as to a material fact, and require him to 
answer it in the affirmative or negative. In such a 
case an examination in chief frequently assumes the 
form of a cross-examination. 

So, also, where a question from its nature cannot be 
put except in a leading form, the judge will allow it to 
be put. Thus, where an offence is proved, a prisoner 
may be pointed out to a witness, and the latter may be 
asked whether the prisoner was the man whom the 
witness saw commit the offence.^ 

So also, where a witness has manifestly or apparently 
forgotten a circumstance, and all indirect attempts to 
recall it to his mind have failed, the circumstance may 
be put to him in a leading form, and he may be asked 
whether he remembers it. Thus, where a witness 
stated that he could not remember the names of certain 
persons, but that he should remember and be able to 
identify them if they were read to him. Lord Ellen- 
borough allowed this to be done.^ 

On this principle it is allowable to hand a witness a 
memorandum in his own writing, containing an account 
of the disputed facts, and to ask him to peruse it and 
give his evidence from his memory, as refreshed by his 



1 R. V. Watson, 2 Stark. 128. 
« Acerro v. Peirom, 1 Stark. 100 
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own memorandum. The circumstances under which 
this class of evidence is admissible have been discussed 
ah-eady {supra. Chapter III, Part 11, pages 308, 312). 
Where^such a memorandum is used, the opposite counsel 
has a right to inspect it, and to cross-examine the 
witness on it.^ 

The next important rule, under the head of the 
Examination in Chie^ is that — 

IX. A witness must be asked only questions 
of fact which are relevant and pertinent 
to the issue ; and he cannot be asked 
irrelevant questions, or questions as to 
his own inferences from or personal 
opinion of facts. 

This rule, and the exception to it in the case of 
skilled or scientific witnesses, was considered in the 
fifth chapter of the first part of the treatise ; and it 
is sufficient in this place to refer to it. 



THE RIGHT OF A PARTY TO DISCREDIT HIS OWN 
WITNESS. 

The Common Law Procedure Act, 1854 (17 & 18 
Vict. c. 125, s. 22) determines the conditions under 
which a party to a civil proceeding may contradict by 
other evidence the statement of a witness who has 
proved unexpectedly adverse to the party who calls 
him : — The 2nd section enacts, that " a party pro- 
ducing a witness shall, not be allowed to impeach his 
credit by general evidence of bad character, but he 
may, in case the witness shall, in the opinion of the 
judge prove adverse, contradict him by other evidence, 
or, by leave of the judge, prove that he has made at 
other times a statement inconsistent with his present 

1 Doe d. Ch»rch v. P^rkiMf S T. R. 749. 
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testimony ; but, before such last-mentioned piroof can 
be given, the circumstances of the supposed statement, 
sufficient to designate th6 particular occasion, must be 
mentioned to the witness, and he must be asked 
whether or not he has made such statement." 

This enactment, by s. 103, extends to every civil 
court in England and Ireland, but not to Criminal 
Courts. In Criminal Courts it appears tha4^ a witness 
who persists in giving an answer at variance with his 
deposition cannot be contradicted by putting in the 
deposition ; but it may be shown him to refresh his 
memory ; and the question may be repeated in a 
form.* 



THE CROSS-EXAMTNATIOK. 
When a witness has been examined in chief by the 
party who calls him, the opposite party, or his counsel, 
has a right to cross-examine him. This right is dis- 
cretionary, and when the examination in chief has 
resulted in clear, conclusive, or unimpeachable evidence, 
it will be prudent for the adverse party not to claim 
I his privilege ; for cross-examination in such a case, in- 

I stead of weakening the evidence, generally strengthens 

\ and confirms it. So, where the adverse party does not 

[ dispute the truth of his opponent's case, but relies on a 

j justification or an excuse, he will not think it desirable 

generally to cross-examine a witness. 

As the object of the examination in chief is to lay 
all the material evidence of a case before the court, so, 
the object of cross-examination is to impeach the 
accuracy, credibility, and general value of that evidence; 
\ to sift, detect, and expose discrepancies, or to elicit 

\ suppressed facts which weaken or qualify the case of 

the examining party, and support the case of the cross- 
examining party. It is therefore, generally, a rule that, 

I' » R, V. Wmama, 6 Cox C. C. 343. 
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X. On cross-examination an adverse witness 
may be asked leading questions.* 

For the reason for excluding leading questions on the 
examination in chief, on which the witness is generally 
favourable to the examiner, does not usually apply to 
cross-examinatipn, on which the witness is as generally 
hostile to the cross- examiner. Accordingly, on cross- 
examination a witness may be asked in direct words as 
to the truth or falsehood of a matter which bears 
substantially on the issue. Thus, in debt for goods, 
when the defence is an unexpired term of credit, a 
witness who proves the sale and the debt could not 
properly be asked whether he sold a particular descrip- 
tion of goods to the defendant at a certain price, and 
for present payment ; but he should be asked separately 
whether he sold any goods at all, and, if so, what they 
were, and what were the terms of payment. But on 
cross-examination he might be asked about the goods 
specifically and by name, and whether it was not un- 
derstood between the parties that the purchaser was to 
have a specific time, such as a year, of credit. 

But the rule under consideration appears to be, and 
is practically, subject to the restriction that a witness, 
even on cross-examination, can be asked leading ques- 
tions, only if he be, or appear to be, adverse to the 
cross-examiner ; and where the witness appears to be 
favourable to him, the court will sometimes, and even 
frequently, not sufier even a cross-examiner to lead his 
opponent's witness. Thus, on Hardy's trial, a witness 
for the prosecution, on evincing a favourable disposi- 
tion towards the prisoner, was asked by his counsel 
whether, at a meeting, certain persons had not used 
certain specified expressions which, if uttered, would 
have been favourable to the defence. But the court 
held that in such a case counsel could not put words 
into the witness's mouth, and Buller, J. said : '' You 



» R, V. Hardy, 24 How. St. Tr. 755. 
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may lead a witness upon a cross-examination to bring 
him directly to the point as to the answer, but you 
cannot go the length of putting into the witness's 
mouth the very words which he is to echo back again."^ 

In examining in chief, the object of the party should 
be to elicit from the witness all the material facts which 
he is called to prove, and to take especial care that the 
witness does not stand down before the latter has proved 
that part of the case which he is expected to prove. 
Grenerally, it is desirable and proper to ask him only 
such questions as will confine him to the matter in issue, 
and such as will elicit his own personal and indepen- 
dent account of it Unless he deviate into hearsay, or 
other inadmissible kinds of evidence, or unless he 
ramble into utterly irrelevant matters, it is always the 
right, as it is generally the prudent, course not to in- 
terrupt a witness when examining him in chief. If he 
be hostile or dishonest, a more stringent style of ex- 
amination may be adopted ; but if he be favourable, or 
even adverse, but^honest, a party will seldom lose any- 
thing by suffering a witness to give his own ungarbled 
version of a circumstance ; and such a course will 
always be most satisfactory to the court, and most con- 
ducive to the administration of justice. In criminal 
cases, especially where a prisoner is not defended, it is 
the practice, and probably the duty of a prosecuting 
counsel, to ask a witness questions which are favour- 
able in their object to the prisoner ; for the duty of a 
prosecuting counsel is to lay all material evidence im- 
partially before the court, and not to obtain a conviction. 

In all such cases, and in cross-examination as on the 
examination in chief, the court will exercise its dis- 
cretion as to how far it is desirable and consistent with 
the ends of justice to allow a question to be put in a 
leading form. It has been stated, however, by Alderaon, 
B., that the right to lead, on cross-examination, exists 
whether the witness be favourable or not.^ 



1 24 How. St. Tr. 659. 

« Parker v. Moon, 7 C. & P. 408 ; Cf. Starkie Ev. 197. 
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Great latitude is allowed in the questions which a 
party is permitted and entitled to ask on cross-exami- 
nation, and he will seldom be stopped by the court 
unless the question be manifestly irrelevant to the case, 
and calculated neither to qualify the examination in 
chief, nor to impeach the credit of the witness. It is 
manifest that questions, which would be clearly irre- 
levant on the examination in chief, may be of the 
highest importance when asked on cross-examination. 
Thus, generally, on cross-examination a witness may be 
asked any question, the answer to which may have a 
tendency to affect his credit ; but he will not generally 
be obliged to answer such questions (infra.) Thus, 
generally, he may be asked questions which affect his 
veracity or his memory ; such as whether he has been 
convicted on a trial on a criminal charge ; whether he 
is a relation, or intimate friend, or under any special 
obligation to the party who calls him ; whether he be 
not identified or connected with him in interest ; 
whether he has not been on terms of enmity with the 
adverse party ; and whether his memory is not defective 
generally, or as to the particular transaction. Such 
questions are within the circumference of the issue, 
^though not within that inner circle to which the ex- 
amination in chief is confined. 

But when the cross-examination is rambling, prolix, 
or irrelevant, the court may and will properly interfere 
to stop it. But where it is apparently irrelevant, and the 
cross-examiner undertakes to show subsequently that 
the question is material, it will generally be allowed.* 

Generally a cross-examination will be held irrelevant 
where it tends neither to contradict nor to qualify the 
result of the examination in chief, nor to impeach the 
credit of the witness. It is also irrelevant in civil 
proceedings, when it is sought to infer an act of a party 
from his dealings with a third party. Thus, in an 
action for a nuisance, the defendant's witness cannot 



1 Haiffh y. Belcher, 7 G.& P. 389. 
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be asked on cross-examination whether compensation 
for a similar nuisance has not been paid bj the defen* 
dant to a third person in the same position as the 
plaintiff.^ So, evidence of the mode in which a party 
has contracted with third parties is no evidence of the 
mode in which he contracted with the adverse party 
in a similar transaction ; and the latter cannot ask a 
witness on cross-examination as to the terms on which 
the party contracted with such third parties.^ Neither 
can a witness be asked as to the statement, or admission, 
of a third person, to show that a liability belongs to 
such third person, and not to the party charged ; for 
such evidence would be hearsay.* But he may be 
asked whether such a third person is not the person to 
whom a credit was given, or who was dealt with as the 
party originally liable.^ 



ON IMPEACHING THE CHARACTER OF A WITNESS. 

In order to impeach the character of a witness, he 
may be asked on cross-examination whether he has 
committed any crime, or been guilty of other immoral 
conduct ; but generally, if he answer in the negative, 
the fact cannot be proved by the cross-examiner unless 
it be material to the issue. In other cases the answer 
of the witness is conclusive.^ Generally, evidence of 
bad character cannot be given in evidence ;^ but an 
exception to this rule in civil proceedings has been 
recently enacted by the Common Law Procedure Act, 
1854, which enacts that " a witness in any cause may 
be questioned as to whether he has been convicted 
of 2knj felony or misdemeanor; and upon being so 
questioned, if he either denies the fact or refuses to 



> Kementa v. Hamilton, 7 CI. & Fin. 122. 
» Spenceky v. J)e Wiliot, 7 East, 108. 
8 Watts V. Lyons, 6 M. & G. 1047. 

♦ 2 Phill. 470. 

» Ferit v. HUl, 23 L. J. 185, C. P. 

• 17 & 18 Vict. c. 125, 6. 25. 
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answer, it shall be lawfal for the opposite party to 
prove such conviction ; and a certificate containing the 
substance and effect only (omitting the formal part) of 
the indictment and conviction for such offence, pur- 
porting to be signed by the clerk of the court, or other 
officer having the custody of the records of the court 
where the offender was convicted, or by the deputy of 
such clerk or officer (for which certificate a fee of 
B.Ye shillings and no more shall be demanded or taken), 
shall upon proof of the identity of the person be 
sufficient evidence of the said conviction, without proof 
of the signature or official character of the person 
appearing to have signed the same/'^ This act extends 
to civil proceedings only.^ 

If a witness be asked on cross-examination whether 
he ever made a former verbal statement, as to matter 
connected with the issue, different to that which he has 
made at the trial ; and if he answer in the negative, 
evidence may be given that he has made such a fi)rmer 
statement ; but it is necessary to lay a foundation for 
such evidence by first stating to the witness all the 
circumstances under which he is supposed to have 
made such a former and contradictory statement, 
in order that hfe may have an opportunity of refresh- 
ing his memory, and explaining the discrepancy.^ 
Thus, in a late case, Alderson, B., said : ^' A witness 
may be asked any question which, if answered, would 
qualify or contradict some previous part of that witness's 
testimony, given on the trial of the issue, and, if that 
question is put to him and answered, the opposite party 
may then contradict hinu . . . You may ask him any 
question material to the issue, and if he denies it you 
may prove that fact, as you are at liberty to prove any 
fact material to the issue."^ This principle has also 
been extended by the Common Law Procedure Act, 



» l7&18Vict.cl25, 8. 25. 

> Ibid, 8. 103. 

» Crowley v. Poffe, 7 C. & P. 791. 
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1854, 8. 23, which enacts that '^ if a witness upon cross- 
examination as to a former statement made by him, 
relative to the subject matter of the cause, and incon- 
sistent with his present testimony, does not distinctly 
admit that he has made such statement, proof may be 
given that he did in fact make it; but, before such proof 
can be given the circumstances of the supposed state- 
ment, sufficient to designate the particular occasion, 
must be mentioned to the witness, and he must be 
asked whether or not he has made such statement." 

In other cases, where a witness is asked on cross- 
examination a question which is not material to the 
subject-matter of the case, and which is intended 
merely to impeach his veracity, it was long doubted, 
and is still doubtful in some measure, how far evidence 
can be given to contradict an answer to such immaterial 
matter. There are authorities both ways; but the 
modem doctrine appears to be that, although such 
evidence cannot be received to disprove a statement of 
the witness as to an irrelevant fact, it may be given in 
some cases to contradict an answer to a question which 
tends to impeach his general veracity. 

When it is sought to impeach the veracity of a 
witness, evidence cannot be given of any particular 
acts of falsehood or dishonesty, because it is presumed 
that a witness does not attend prepared to rebut 
particular charges, or to justify the whole course and 
details of his private life. A witness, therefore, who 
is called, as is allowable, to impeach the veracity of 
another witness, cannot be asked as to particular acts 
in the life of the impeached witness, but generally only 
whether he would believe him on his oath.^ In such 
a case the party calling the impeached witness may 
re-establish his character by calling witnesses to his 
general good character.^ 

When it is proposed to contradict a former statement 



» R, V. Bropham, 4 C. & P. 392. 
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in writing by a witness, the existing role under the 
the Common Law Procedure Act, 1854,. s. 24, as to 
courts, of civil judicature is the following : — 

" A witness may be cross-examined as to previous 
statements made by him in wridng, or reduced into 
writing, relative to the subject-matter of the cause, 
without such writing being shown to him ; but if it is 
intended to contradict such witness by the writing, his 
attention must, before such contradictory proof can be 
given, be called to those parts of the writing which 
are to be used for the purpose of contradicting him ; 
provided always, that it shall be competent for the 
judge, at any time during the trial, to require the 
production of the writing for his inspection, and he 
may thereupon make such use of it for the purpose of 
the trial as he shall think fit." 

In criminal proceedings the following rules, as laid 
down by the judges, are in force :* — 

1. *^ Where a witness for the Crown has made a 
deposition before a magistrate, h^ cannot, upon his 
cross-examination by the prisoner's counsel, be asked 
whether he did or did not in his deposition make such 
a statement, until the deposition has been read in order 
to manifest whether such statement is or is not con- 
tained therein; and such deposition must be read as 
part of the evidence of the cross-examining counsel. 

2. "After such deposition has been read, the prisoner's 
counsel may proceed in his cross-examination of the 
witness as to any supposed pontradiction or variance 
between the testimony of the witness in court and his 
former deposition ; after which the counsel for the 
prosecution may examine the witness, and, after the 
prisoner's counsel has addressed the jury, will' be 
entitled to the reply; and in case the counsel for the 
prisoner comments upon any supposed variance or 
contradiction without having read the deposition, the 
court may direct it to be read, and the counsel for the 
prosecution will be entitled to reply upon it. 

1 7 C. & P. 676. 
2 L 2 
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3. "The witness cannot in his cross-examination be 
compelled to answer whether he did or did not make 
such a statement before the magistrate, until after the 
deposition has been read, and it appears that it con- 
tains no mention of such statement ; in that event the 
counsel for the prisoner may proceed with his cross- 
examination, and, if the witness admits such a state- 
ment to have been made, he maj comment upon such 
omission, or upon the effect of it upon the other part 
of his testimony ; or, if the witness denies that he 
made such statement, the counsel for the prisoner may 
then, if such statement be material to the matter in 
issue, call witnesses to prove that he made such state- 
ment. But in either event, the reading of the deposi- 
tion is the prisoner's evidence, and the counsel for the 
prosecution will be entitled to reply/' 

Under these rules, when it is sought to prove a dis- 
crepancy between the evidence of the Witness and the 
evidence at the trial, he cannot be asked whether he 
ever made a different statement, without it being added 
"except when you were before the itaagistrate" or" 
" coroner."^ But when it appears that the statement 
was not taken down before the magistrate, the witness 
may be examined personally as to its nature. 



QUESTIONS WHICH A WITNESS MAY REFUSE TO ANSWER. 

Where the question is of such a nature that the 
answer to it might render the witness liable to -vl 
criminal charge or penalty, he may refuse to answer 
ii^ (supra). This rule was considered in the third 
chapter of the first part of this work, page 30; and it 
was then stated, on the authority of Fisher v. Ronalds^^ 
that it is for the witness to judge whether an answer 



» 22. V. Holden, 8 C. & P. 609. 

« R. V. Lord G, Gordon, 2 Doug. 593. 

» 22 L. J. 63, C. P. 
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to a question has a tendency to criminate him. This 
doctrine has been before the courts in two cases since 
that passage was in type. In the first,^ the dicta of 
Jervis, C. J. and Maule, J., in Fisher v. Ronalds, 
were doubted by Parke, B., who held, on the authority 
of the Queen v. Garhett^ that the court must judge 
of the tendency of a question to criminate a witness. 
In the second case,^ his lordship seems to have inclined 
to the doctrine of Fisher v. RonaldSy but the point 
decided was, that a witness cannot refuse to be sworn 
on the ground that the questions which are to be asked 
him have a tendency to criminate him ; but he must 
be sworn, and claim his privilege when the question is 
put to him. 

A witness cannot refuse to answer a question on 
the ground that the answer might expose him to a 
civil action.* 

When the question is merely degrading to the 
witness, and its object is to discredit his testimony 
by showing him to be of a disreputable character, the 
authorities are conflicting as to the. privilege of the 
witness in refusing to answer. Generally, it appears 
to be clear that such a question may be asked; but 
that where it is not material to the issue, and its object 
is merely to degrade the character of the witness, he is 
not compellable to answer it. Thus, on a charge of 
rape, the prosecutrix cannot be compelled to say 
whether she has had connection with other men, or 
particular persons ; nor can evidence of such connection 
be received.^ So, in an action of seduction, the woman 
is not compellable to say whether she has had con- 
nection with other men previous to the alleged seduc- 
tion ; but the defendant may prove such previous 
connection in reduction of damages.^ 

* Osbom V. London Dock Company^ 24 L. J. 140, Exch. 
« 2 C. & K. 474. 

s Boifk V. Wiseman, 24 L. J. 160, Ezch. 

* 46 Geo. S, c. 37. 

» E, V. Hodgson, 1 Bass. & R. 211. 

* Dodd V. Norris, 3 Camp. 519. 
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In criminal cases where a prisoner calls witnesses 
only to character, it is not usual for the prosecuting 
counsel to cross-examine them, although strictly he has 
the right to do so. 



THE RE-EXAMINATION. 
When the cross-examination of the witness is con« 
eluded, the party who called him has the right to 
re-examine him on aU matters arising out of the cross- 
examination, for the purpose of reconciling any dis- 
crepancies that may exist between the evidence on the 
examination in chief, and that which has been given 
on cross-exai:9ination ; ' or for the purpose of removing, 
or diminishing, any suspicion that the cross-examination 
may have casjb on the evidence in chief. But the re- 
examining counsel cannot ask the witness as to new 
matter; in other words, the questions that may be asked 
must be exclusively such as are connected with, and 
arise out of the cross-examination; and no questions 
can be asked on re-examination which tend to introduce 
new evidence that might have been given on the ex- 
amination in chief. ^ Accordingly, in the Queen's ccue^ 
Lord Tenterden, in delivering the judgment of the 
ourt, said : *' I think that counsel has a right, upon 
re-examination, to ask all questions which may be 
proper to draw forth. an explanation of the sense and 
meaning of the expressions used by the witness on 
cross-examination, if they be in themselves doubtful^ 
and also of the motive by which the witness was 
induced to use those expressions ; but I think he has 
no right to go further, and to introduce matter new in 
itself, and not wanted for the purpose of explaining 
either the expressions or the motives of the witness." 
It is therefore held that a witness who has been cross- 
examined as to a conversation with a party cannot be 
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re-examined as to parts of the conversation not 
connected with the portion to which the cross-ex- 
amination referred.^ But where a party has omitted 
to put a question on the examination in chief, a 
judge will usually put it, if requested to do so by 
counsel. The judge has also a discretionary power to 
recall a witness at any time for the purpose of putting 
a question to him. 

The re-examination practically closes the examina- 
tipn of a witness ; although, in rare cases, witnesses 
may be, and are, called to justify the character of an 
impeached witness, or to impeach the character of an 
impeaching witness.^ 

The party who calls a witness, or who produces any 
kind of evidence, gives the adverse party the right of 
reply, and he will have no right to re-examine a witness 
if the adverse party decline to cross-examine. In civil 
proceedings, under the New Common Law Procedure, 
counsel, or a party, have a right to sum up the evidence 
of their witnesses whenever they would not otherwise 
have a right of reply. This is the new practice under 
the Common Law Procedure Act^ 1864, the eighteenth 
section of which enacts that — 

*' Upon the trial of anj cause the addresses to the jury shall he 
regulated as follows: — The party who begms, or his counsel, shall be 
allowed, in the event of his opponent not announcing, at the close of the 
case of the party who begins, his intention to addnoe evidence, to 
address the jury a second time at the close of the case, for the purpose 
of smnming up the evidence, and the party on the other side, or his 
oonnsel, shidl be allowed to open the case, and also to sum up the 
evidence, if any, and the right to reply shall be the same as at present" 

Under this section, when the judge rules that there 
is no evidence to go to the jury, a party has no right 
to sum up.^ 



1 Prince v. Samo^ 7 A. & E. 627. 
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This treatise on the Law* of Evidence ends here. It 
was intended originally to include in it a practica 
account of the course of evidence in different courts, 
and of the nature and amount of evidence which are 
required in particular actions, &c. But it has been, 
found necessary to abandon this plan in consequence 
of the length to which the work has extended already. 
It is trusted that, in its present form, it will be found to 
comprise a sufficiisnt account of such practical principles 
as are of most frequent occurrence and importance in 
the courts. 
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LORD DENMAN'S ACT. 

6 & 7 Vict. cap. 85. 

An Act for improving the' Law of Evidence, — [22nd August, 
" 1843.] 

I. Witnesses not to be excluded from giving evidence by in- 
capacity from crime or interest — Proviso — Sfot to repeal any 
provision in 7 WiU, 4^1 Vict. c. 26 — In courts of equity 
defendant may be examined on behalf of the plainiiff or atiy co^ 
defendant^ ^c] — Whereas the inquiry after truth in courts 
of justice is often obstructed by incapacities created bj the 
present law, and it is desirable that full information as to 
the facts in issue, both in criminal and in civil cases, should be 
laid before the persons who are appointed to decide upon 
them, and that such persons should exercise their judgment 
on the credit of the witnesses adduced and on the truth of 
their testimony : Now therefore be it enacted by the Queen^s 
most excellent Majesty, by and with the adyice and con- 
sent of the lords spiritual and temporal, and commons, in 
this present Parliament assembled, and by the authority of 
the same, that no person offered as a witness shall hereaiter 
be excluded by reason of incapacity from crime or interest 
from giving evidence, either m person or by deposition, 
according to the practice of the court, on the trisu of any 
issue joined, or of any matter or question or on any inquiry 
arising in any suit, action, or proceeding, civil or criminal, 
in any court, or before any judge, jury, sheriff, coroner, 
magistrate, officer, or person having, by law or by consent of 
parties, authority to near, receive, and examine evidence ; 
but that every person so offered may and shall be admitted 
to give evidence on oath, or solemn affirmation in those 
cases wherein affirmation is by law receivable, notwithstand- 
[ev.] 2 M 
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ing that such person may or shall haye an interest in the 
matter in question, or in the event of the trial of any issue, 
matter, question, or imury, or of the suit, action, or proceed- 
ing in which he is offered as a witness, and notwithstand- 
ing that such person offered as a witness may have been pre- 
yiously convicted of any crime or offence : provided that 
this act shall not render competent any party to any suit, 
action, or proceeding individually named in the record, or 
any lessor of the ^lamtiff, or tenant of premises sought to 
be recovered in ejectment, or the landlord or other person 
in whose right any defendant in replevin may make cogniz- 
ance, or any |)erson in whose immediate and individual 
behalf any action may be brought or defended, either 
wholly or in part, or the husband or wife of such persons 
respectively ; provided also, that this act shall not repeal 
any provision m a certain act passed in the session of !rar- 
liament holden in the seventh year of the reign of his late 
Majesty, and in the first year of the reign of her present 
Majesty, intituled An Act for the Amendment of the Laws 
with respect to Wills: provided that in courts of equity any 
defendant to any cause pending in any such court may be ex- 
amined as a witness on the behalf of the plaintiff or of any 
co-defendant in any such cause, saving just exceptions ; and 
that any interest which such defendant so to be examined 
may have in the matters or any of the matters in question 
in the cause shall not be deemed a just exception to the 
testimony of such defendant, but shall only be considered as 
affecting or tending to affect the credit of such defendant as 
a witness, 

n. In hgcd proceedings not necessary to state that jurors 
had made affirmation.'] — And be it enacted, that wherever in 
any legal proceedings whatever legal proceedings may be set 
out, it shall not be necessary to specify that any particular 
persons who acted as jurors had made affirmation instead 
of oath, but it may be stated that they served as jurymen, 
in the same manner as if no act had passed for enabling 
persons to serve as jurymen without oath. 

III. As to suits commenced before passing this act,"} — And 
be it enacted, that nothing in tms act shall apply to or affect 
any suit, action, or proceeding brought or commenced before 
the passing of this act. 

rV. Not to extend to Scodand.'j^And be it enacted, that 
nothing in this act shall extend to Scotland. 
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DOCUMENTARY EVIDENCE ACT. 
8 & 9 Vict. cap. 113. 

An Act to facilitate the Admission in Evidence of certain 
official and other Documents, — [8th August, 1845.] 

Certain documents to be received in evidence without proof 
of seal or signature^ J-c, of person signing the same,^ — 
Whereas it is provided by many statutes that various certifi^ 
cates, official and public documents, documents and pro- 
ceedings of corporations and of joint stock and other com- 
panies, and certified copies of documents, byelaws, entries 
m registers and other books, shall be receivable in evidence 
of certain particulars in courts of justice, provided they be 
respectively authenticated in the manner prescribed by -such 
statutes : and whereas the beneficial efiect of these provisions 
has been found by experience to be greatly dimmished by 
the difficulty of proving that the said documents are genuine ; 
and it is expedient to facilitate the admission in evidence of 
such and the like documents : be it therefore enacted by the 
Queen's most excellent Majesty, by and with the advice and 
consent of the lords spiritual and temporal, and commons, 
in this present Parliament assembled, and by the authority 
of the same, that whenever by any act now in force or here- 
after to be in force any certificate, official or public docu- 
ment, or document or proceeding of any corporation or joint 
stock or other company, or any certified copy of any docu- 
ment, byelaw, entry in any register or other book, or of any 
other proceeding, shall be receivable in evidence of any 
particular in any court of justice, or before any legal tribunal, 
or either house of Parliament, or any committee of either 
house, or in any judicial proceeding, the same shall respec- 
tively be admitted in evidence, provided they respectively 
purport to be sealed or impressed with a stamp, or sealed 
and signed, or signed alone, as required, or impressed with 
a stamp and signed, as directed by the respective acts made 
or to be hereafter made, without any proof of the seal or 
stamp, where a seal or stamp is necessary, or of the signature 
or of the official character of the person appearing to have 
signed the same, and without any further proof thereof in 
every case in which the original record could have been 
received in evidence. 

n. Courts, ^c, to take judicial notice of signature of equity 
or common law judges, ^c] — And be it enacted, that afi 
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courts, judges, Justices, masters in^ Chancery, masters of 
courts, commissioners judiciallj acting, and other judicial 
officers, shall henceforth take judidal notice of the signature 
of any of the equity or common law judges of the superior 
courts at Westminster, provided such signature be attached 
or appended to any decree, order, certificate, or other judi- 
cial or official document. 

IIL Copies of private act$ printed by Queen^s printer^ 
journals of Parliament^ and proclamations^ admissible as evi- 
dence J\ — And be it enacted, that all copies of private and 
local and personal acts of Parliament not public acts, if 
purporting to be printed by the Queen^s printers, and all 
copies of the jounuds of either house of Parliament, and of 
royal proclamations, purporting to be printed by the printers . 
to the Crown or by tne printers to either house of Parlia- 
ment, or by any or either of them, shall be admitted as 
evidence thereof by all courts, judges, justices, and others, 
without any proof being given that such copies were so 
prmted. 

IV. Persons forging seal, stamp, or signature of certain 
documents, or printing any private act with false purport, guHty 
of felony.'] — ^Provided always, and be it enacted, that u any 
person shall forge the seal, stamp, or signature of any such 
certificate, official or public document, or document or pro- 
ceeding of an;^ corporation or joint stock or other company, 
or of anj certified copy of any document, byelaw, entry m 
any register or other book, or other proceedmg as aforesaid, 
or shaU tender in evidence any such certificate, official or 
public document, or document or proceeding of any corpo- 
ration or joint stock or other company, or any certified 
copy of any document, byelaw, entr^ in any register or other 
book, or of any other proceeding, with a false cfr counterfeit 
seal, stamp, or signature thereto, knowing the same to be 
false or counterfeit, whether such seal, stamp, or signature 
be those of or relating to .any corporation or company already 
established, or to any corporation or company to be hereafter 
established, or if any person shall forge tne signature of any 
such judge as aforesaid to any order, decree, certificate, or 
other judicial or official document, or shall tender in evidence 
any order, decree, certificate, or other judicial or official 
document with a false or counterfeit signature of any such 
judge as aforesaid thereto, knowing the same to be false or 
counterfeit, or if any person shafl print any copy of any 
private act or of the journals of either house of Parliament, 
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which cop7 shall wisely parport to haye been printed by 
the printers to the crown, or by the printers to either house 
of Parliament, or by any or either of .them, or if any person 
shall tender in evidence any such copy, knowing that the 
same was not printed by the person or persons by whom it 
so purports to have been printed, every such person shall 
be guilty of felony, and shall upon conviction be liable to 
transportation for seven years, or to imprisonment for any 
term not more than three nor less than one year, with hard 
labour : provided also, that whenever any such document as 
before mentioned shall have been received in evidence by 
virtue of this act» the court, judge, commissioner, or other 
person officiating judicially who shall have admitted the 
same shall, on uie request of any party against whom the 
same is so received, be authorized, at its or at his own dis* 
cretion, to direct that the same shall be impounded, and be 
kept in the custody of some officer of the court or other 
proper person, until further order touching the same shall 
be given, either by such court, or the court to which such 
master or other officer belonged, or by the persons or person 
who constituted such court, or by some one of the equity or 
common law judges of the superior courts at Westminster 
on application being made for that purpose. 

y. Not to extend to Scotkmd,'] — And be it enacted, that 
this act shall not extend to Scotland. 

VI. AUeraiUm of actJ] — ^Andbeit enacted, that this act 
ma^ be repealed, altered, or amended during this present 
session of Parliament. 

VII. Commencement of act"] — And be it enacted, that 
this act shall take effect fix)m the first day of November 
next after the passing thereof. 



LAW OF EVIDENCE AMENDMENT ACT. 

14 & 15 Vict. cap. 99. 

An Act to amend the Law of Evidence, — [7th August, 1851.] 

Whxbeas it is expedient to amend the law of evidence in 
diyers particulars : be it therefore enacted by the Queen's 
[ev.] 2 N 
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most excellent Majesty, by and with the advice and consent 
of the lords spiritual and temporal, and commons, in 
this present Parliament assembled, and by the authority of 
the same, as follows : 

I. Recited proviso in 8, I 0/6 ^7 Vict. c. 85 repealed^] — 
So much of section one of the act of the sixth. and seventh 
years of her present Majesty, chapter eighty-five, as pro- 
vides that the said act shall *^not render competent any 
party to any suit, action, or proceeding individually named 
m toe record, or any lessor of the plaintiff, or tenant of 

I)remi8es sought to be recovered in ejectment, or the land- 
ord or other person in whose right any defendant in re- 
plevin may make cognizance, or any person in whose imme- 
diate and individual behalf any action may be brought or 
defended, either wholly or in part,'* is hereby repealed. 

II. Parties to he admissible witnesses, ']-^0n the trial of 
any issue joined, or of any matter or question, or on any 
inquiry arising in any suit, action, or other proceeding in 
any court of justice, or before any person having by law, or 
by consent of parties, authority to hear, receive, and ex- 
amine evidence, the parties thereto, and the persons in 
whose behalf any such suit, action, or other proceeding may 
be brought or defended, shall, except as hereinafter ex- 
cepted, be competent and compellable to give evidence, 
either viod voce or by deposition, according to the practice 
of the court, on behalf of either or any of the parties to the 
said suit, action, or other proceeding. 

III. Nothing herein to compel person charged with criminal 
offence to give evidence tending to criminate himself, ^c] — 
But nothing herein contained shall render any person who 
in any criminal proceeding is charged^with the commission 
of any indictable offence, or any offence punishable on sum- 
mary conviction, competent or compellable to give evidence 
for or against himself or herself, or shall render any person 
compellable to answer any question tending to criminate 
himself or herself, or shall m any criminal proceeding render 
any husband competent or compellable to give evidence for 
or against his wife, or any wife competent or compellable 
to give evidence for or agamst her husband. 



tery, 



TV, 'Not to apply to proceedings in consequence of adtd- 
T/i S^^*] — Notrdng herein contained shaJl apply to any 
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action, suit, proceeding, or bill in any court of common 
law, or in any ecclesiastical court, or in either house of 
Parliament, instituted in consequence of adultery, or to any 
action for breach of promise of maniage. 

V. Nothing to repeal any provisions of 7 WUl, 4 Sf I Vict 
c, 26.] — Notning herein contained shall repeal any provi- 
sion contained in chapter twenty-six of the statute passed 
in the session of Parliament hold en in the seventh year of 
the reign of King William the Fourth and the first year of 
the reign of her present Majesty. 

VI. Common law courts avihorized to compel inspection of 
documents whenever equity would grant discovery."] — When- 
ever any action or other legal proceeding shall henceforth 
be pending in any of the superior courts of common law at 
Westminster or Dublin, or the Court of Common Pleas for 
the county palatine of Lancaster, or the Court of Pleas for 
the county of Durham, such court and each of the judges 
thereof may respectively, on application made for such pur- 
pose by either of the litigants, compel the opposite party to 
allow uie party making the application to inspect all docu- 
ments in the custody or under the control of such opposite 
party relating to such action or other legal proceeding, and, 
if necessary, to take examined copies of the same, or to 
procure the same to be duly stamped, in all cases in which 
previous to the passing of this act a discovery might have 
i>een obtained by* filing a bill or by any other proceeding in 
a court of equity at the instance of the party so making ap- 
plication as aforesaid to the said court dr judge. 

VIL Foreign and colonial acts of state, judgments, ^c. 
provable h/ certified copies, unthout proof of seal or signature 
or judicial character of person signing the sameJ] — ^All procla- 
mations, treaties, and other acts of state of any foreign state 
or of any British colony, and all Judgments, decrees, orders, 
and other judicial proceedings of any court of justice in any 
foreign state or in any British colony, and all affidavits, 
plea£ng8, and other legal documents filed or deposited in 
any such court, may be proved in any court of justice, or 
before any person having by law or by consent of parties 
authority to hear, receive, and examine evidence, either by 
examined copies or by copies authenticated as hereinafter 
mentioned ; that is to say, if the document sought to be 
proved be a proclamation, treaty, or other act of state, the 
authenticated copy to be admissible in evidence must purport 
2 N 2 
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to be sealed with the seal of the foreign state Or British 
colon/ to which the original document belongs ; and if the 
document sought to be proved be a jud^ent, decree, 
order, or other judicial proceeding of any foreign or colonial 
court, or an affidavit, pleading, or other legal document 
filed or deposited in any such court, the authenticated copy 
to be admissible in evidence must purport either to be 
sealed with the seal of the foreign or colonial court to 
which the original document belongs, or, in the event of 
such court having no seal, to be signed by the iudj^e, or, if 
there be more than one judge, by any one of the judges of 
the said court, and such judge sludl attach to his signature 
a statement in writing t)n the said copy that the court 
whereof he is a judge has no seal ; but if any of the afore- 
said authenticated copies shall purport to be sealed or 
signed as herein-before respectively directed, the same shall 
respectively be admitted in evidence in every case in which 
the original docxunent could have been received in evidence, 
without any proof of the seal where a seal is necessary, or 
of the signature, or of the truth of the statement attached 
thereto, where such signature and statements are necessary^ 
or of the judicial character of the person appetiring to have 
made such signature and statement. 

VIII. Apothecaries' certificate^^dmisstble teithoiit proof of 
seed, — Every certificate of the qualification of an apothecary 
which shall purport to be under the common seal of the 
society of the art and mystery of apothecaries of the city of 
London shall be receivea in evidence in any court of justice, 
and before any person having by law or by consent of parties 
authority to hear, receive, and examine evidence, without 
any proof of the said seal or of the authenticity of the said 
certificate, and shall be deemed sufficient proof that the 
person named therein has been from the date of the said 
certificate duly qualified to practise as an apothecary in any 
part of England or Wales. 

IX. Documents admissible tcithout proof of seal, ^c, in 
England or Wales equally admissible in Ireland,'] — Every 
document which by any law now in force or hereafter to 
be in force is or shall be admissible in evidence of - any 
particular in any court of justice in England or Wales 
without proof of the seal or stamp or signature authenti- 
cating the same, or of the judicial or official character of 
the person appearing to have signed the same, shall be 
admitted in evidence to the same extent and for the same 
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purposes in any court of lustioe in Ireland, or before any 
person having in Ireland by law or by consent of parties 
authority to near, receive, and examine evidence, without 
proof of the seal or stamp or signature authenticating the 
same, or of the judicial or official character of the person 
appearing to have signed the same. 

X. Documents admissible without proof of seal, gfc, in 
Ireland equalhf admissible in England and Wales S[ — Every 
document which by any law now in force or hereafter to be 
in force is or shall be admissible in evidence of any par- 
ticular in any court of justice in Ireland without proof of 
the seal or stamp or signature authenticating the same, or 
of the judicial or official character of the person appearing 
to have signed the same, shall be admitted in evidence to 
the same extent and for the same purposes in any court of 
justice in Ensland or Wales, or before any person having in 
England or Wales by law or by consent of parties autho- 
rity to hear, receive, and examine evidence, without proof 
of the seal or stamp or signature authenticating the same, 
or of the judicial or officiiu character of the person appear- 
ing to have signed the same. 

XI. Documents admissible without proof of seal^ ^c, in 
England, Wales, or Ireland equally admissible in the colonies,'} 
— ^Every document which by any law now in force -or here- 
after to be in force is or shall be admissible in evidence of 
any particular in any court of justice in England or Wales 
or Ireland without proof of the seal or stamp or signature 
authenticating the same, or of the judicial or official 
character of the person appearing to have signed the same, 
shall be admitted in evidence to the same extent and for 
the same purposes in any court of justice of any of the 
British colonies, or before any person having in any of such 
colonies by law or by consent of parties authority to hear, 
receive, and examine evidence, without proof of the seal or 
stamp or signature authenticating the same, or of the 
judicial or official character of the person appearing to have 
signed the same. 

Xn. Registers of British vessels and certificates of 
registry admissible as primd facie evidence of their contents, 
without proof of signature, ^c] — Every register of a 
vessel kept under any of the acts relating to the registry of 
British vessels may be proved in any court of justice, or 
before any person having by law or by consent of parties 
2 N 3 
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aathority to hear, reoelye, and examine eyidence, either bj 
the production of the original or by an examined copj 
thereof, or bj a copy thereof nnrporting to be certified 
under the hand of tne person haying the chax^ of the 
original, and which person is hereby required to ftimish such 
certified copy to any person applying at a reasonable time 
for the same, upon payment ot the sum of one shilling; and 
eyery such register or such copy of a register, and also 
eyer^ certificate of registry, panted under any of the acts 
relating to the registry of British vessels, and purporting to 
be signed as required by law, shall be receiyed in eyidence 
in any court of justice,, or before any person haying by law 
or by consent of parties authority to hear, receive, and 
examine evidence, as primd facie proof of all the matters 
contained or recited in such re^ster when the register or 
such copy thereof as aforesaid is produced, and or all the 
matters contained or recited in or endorsed on such certifi- 
cate of registry when the said certificate is produced. 

Xin. Where necessary to prove conviction or acquittal of 
person charged^ not necessary to produce record, but may he 
certified under hand of clerk of court,'] — And whereas it is 
expedient, as far as possible, to reduce the expense atten- 
dant upon the proof of criminal proceedings : be it enacted, 
that whenever m any proceeding whatever it may be neces- 
sary to prove the trial and conviction or acquittal of any 
person charged with any indictable offence, it shall not be 
necessary to produce the record of the conviction or 
acquittal of such person, or a copy thereof, but it shall be 
sumcient that it be certified or purport to be certified under 
the hand of the clerk of the court or other officer having the 
custody of the records of the court where such conviction or 
acquittal took place, or by the deputy of such derk or other 
officer, that the paper produced is a copy of the record of 
the indictment, trial, conviction, and judgment or acquittal, 
as the case may be, omitting the formal parts thereof! 

XIY. Examined or certified comes of documents admissi- 
hle in emdence."] — Whenever any book or other document is 
of such a public nature as to be admissible in evidence on 
its mere production from the proper custody, and no statute 
exists which renders its contents provable by means of a 
copy, any copy thereof or extract uierefirom snail be admis* 
siUe in eyidence in any court of justice, or before anj 
person now or hereafiier having by law or by consent <n 
parties authority to hear, receive and examine evidence, 
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provided it b^ proyed to be an examined copj or extract, 
or provided it purport to be signed and certified as a true 
copy or extract by the officer to whose custody the original 
is intrusted, and which officer is hereby required to furnish 
such certified copy or extract to any person applying at 
a reasonable time for the same, upon payment of a reasonable 
sum for the same, not exceeding fourpence for every folio of 
ninety words. 

XV. Certifying a false document a misdemeanor,'] — If 
any officer authorized or required bv this act to furnish any 
certified copies or extracts shall wilfully certify any docu- 
ment as being a true copy or extract, knowing that the 
same is not a true copy or extract, as the case may be, he 
shall be guilty of a misdemeanor, and be liable, upon con- 
viction, to imprisonment for any term not exceeding eighteen 
months. 

XVI. Court, ffc, may administer oathsJ] — ^Every court, 
judge, justice, officer, commissioner, arbitrator, or other 
person, now or hereafter having by law or by consent of 

Earties authority to hear, receive, and examine evidence, is 
ereby empowered to administer an oath to all such wit- 
nesses as are legally called before them respectively. ' 

XVn. Persons forging seal, 'stamp, or signature of certain 
documents, or wilfuUy uttering the same, guilty of felony.'] — 
If 'any person shall forge the seal, stamp, or signature of 
any document in this act mentioned or referred to, or shall 
tender in evidence any such document with a false or 
counterfeit seal, stamp, or signature thereto, knowing the 
same to be false or counterfeit, he shall be guilty of felony, 
and shall upon conviction be liable to transportation for 
seven years, or to imprisonment for any term not ex- 
ceeding three years nor less than one year, with hard 
labour; and whenever any such document shall have 
been admitted in evidence bv virtue of this act, the 
court or the person who shafl have admitted the same 
may, at the request of any party against whom the same is 
80 admitted in evidence, direct uiat the same shall be 
impounded and be kept in the custody of some officer of the 
court or other proper person for such period and subject to 
such conditions as to the said court or person shau seem 
meet ; and every person who shall be charged with commit- 
ting any felony under this act, or under the act of the eighth 
and ninth years of her present Majesty, chapter one hundred 
and thirteen, may be dealt with, indicted, tried, and, if con- 
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victed, sentenced, and his offence may be laid and charged 
to have been committed, in the countjr, district, or place in 
which he shall/be apprehended or be in custody ; and every 
accessory before or after the fact to any such offence may 
be dealt with, indicted, tried, and, if convicted, sentenced, 
and his offence laid and charged to have been committed, in 
any county, district or place m which the principal offender 
may be tried. 

XVin. Act not to extend to Scotfom?.]— This act shall 
not extend to Scotland. 

XIX. Interpretation of " British CoZony."]— The words 
" British Colonj " as used in this act shall apply to all the 
British territories under the government of the East India 
Company, and to the Islands of Guernsejr, Jersey, Alderney, 
Sark, and Man, and to all other possessions of the British 
crown, wheresoever and whatsoever. 

XX. Commencement of ac/.]— This adr shall come into 
operation on the first day of November in the present year. 



COMMON LAW PROCEDURE ACT, 1854. 

17 & 18 Vict. cap. 125, ss. 18—31. 

An Act for the further Amendment of the Process^ Practice, 
and Mode of Pleading in and enlarging the Jurisdiction of 
the Superior Courts of Common Law at Westminster^ and 
of the Superior Courts of Common Law of the Counties 
Palatine of Lancaster and Durham, — [12th August, 1854.] 

XVIII. Speeches to the jury,'] — Upon the trial of any 
cause the addresses to the jury shall be regulated as fol- 
lows : — The party who begins, or his counsel, shall be 
allowed, in tne event of his opponent not announcing at 
the close of the case of the party who begins his intention 
to adduce evidence, to address the jury a second time at 
the close of such case, for the purpose of summing up the 
evidence ; and the party on the other side, or his counsel, 
shall be allowed to open the case, and also to sum up the 
evidence (if any) ; and the right to reply shall be the same 
as at present. 
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XIX. Power to adjourn /no/.]— It shall be lawful for the 
court or judge, at the trial of any cause, where they or he 
may deem it right for the purposes of justice, to order an 
adjourument for such time, and subject to such terms and 
conditions as to costs, and otherwise, as they or he may 
think fit. 

XX. AffirmaHon instead of oath in certain casesJ] — If any 
person called as a witness, or required or desiring to make 
an affidavit or deposition, shall refuse or be unwuling from 
alleged conscientious motives to be sworn, it shall be lawM 
for the court or judge or other presiding officer, or person 
qualified to take affidavits or depositions, upon being satia* 
ned of the sincerity of such objection, to permit suSi per- 
son, instead of being sworn, to make his or her solemn 
affirmation or declaration in the words following ; videlicet^ 

" I, A. B., do solemnly, sincerely, and truly affirm and 
declare, that the taking of any oath is, according to my 
religious belief, imlawM ; and I do also solemnly, sincerely, 
and truly affirm and declare, ftc.** 

Which solemn affirmation and declaration shall be of the 
same force and efiect as if such person had taken an oath 
in the usual form. 

XXI. Persons malting a false affirmation to be svhject to the 
same punishment as for perjury^ — If any person making 
such solemn affirmation or declaration shali wilfully, falsely, 
and corruptly affirm or declare any matter or thing, which, 
if the same had been sworn in the usual form, would have 
amounted to wilful and corrupt perjury, every such person 
so ofiending shall incur the same penalties as by the laws 
and statutes of this kingdom are or may be enacted or 
provided against persons convicted of wilful and corrupt 
perjury. . 

XXII. How far a partjf may discredit his oum tciiness,'} 
— A party producing a witness shall not be allowed to im- 
peach his^ credit by general evidence of bad character, but 
he may, in case the witness shall in the opinion of the 
^udffe prove adverse, contradict him by other evidence, or, 

)y leave of the judge, prove that he has made at other 
times a statement inconsistent with his present testimony ; 
but before such last-mentioned proof can be ^ven, the cir- 
cumstances of the supposed statement, sufficient to desiff- 
nate the particular occasion, must be mentioned to the 
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witness, and he must be asked whether or not he has made 
such statement. 

XXni. Proof of contradictory statements of adverse loit- 
ness,"] — If a witness, upon cross-examination as to a former 
statement made by him relative to the subject-matter of 
the cause, and inconsistent with his present testimony, does 
not distinctly admit that he has-made such statement, proof 
may be given that he did in fact make it ; but before such 
proof can be given, the circumstances* of the supposed 
statement, sufficient to desi^ate the particular occasion, 
must be mentioned to the witness, and be must be asked 
whether or not he has made such statement. 

XXIY. Cross^exammation as to pretious statements in 
writing.'] — A witness may be cross-examined as to previous 
statements made by him in writing, or reduced into writ- 
ing, relative to the subject-matter of the cause without such 
writing being shown to him ; but if it is intended to con- 
tradict such, witness by the writing, his attention must, 
before such contradictory proof can be given, be called to 
those parts of the writing which are to be used for the pur- 
pose of so contradicting nim : provided always, that it shall 
be competent for the judge, at any time dunn^ the trial, to 
require the production of the writing for his inspection, 
and he mav tnereupou make such use of it for the purposes 
of the trial as he shall think fit. 

XXV. Proof of previous conviction of a witness may he 
given,'] — A witness in any cause may be questioned as to 
whether he has been convicted of any felony or misde- 
meanor, and, upon being so questioned, if he either denies 
the fact, or refuses to answer, it shall be lawful for the op- 
posite party to prove such conviction; and a certificate 
contaimng the substance and effect only (omitting the 
formal part) of the indictment and conviction for such 
offence, purporting to be signed by the clerk of the court, 
or other ofiSlcer having the custody of the records of the 
court where the offender was convicted, or by the deputy 
of such clerk or officer, (for which certificate a fee of five 
shillings and >no more shall be demanded or taken,) shall, 
upon proof of the identity of the person, be sufficient evi- 
dence of the said conviction, without proof of the signature 
or official character of the person appearing to have signed 
the same. 
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XXVI. Attesting witness need not he called, except in 
certain cases,"] — ^It shall not be necessary to prove by the 
attesting witness any instrument to the validity of whidi 
attestation is not requisite ; and such instrument may be 
proved by admission or otherwise, as if there had been no 
attesting witness thereto. 

XXVII. Comparison of disputed writing,'] — Comparison 
of a disputed writing with any writing proved to the satis- 
faction of the judge to be genuine sh5l be permitted to be 
made by witnesses ; and such writings, and the evidence of 
witnesses respecting the same, may be submitted to the 
court and jury as evidence of the genuineness, or otherwise, 
of the writing in dispute. 

XXVIII. Provision for stamping documents at the trial,'] 
Upon the production of any document as evidence at the 
trial of any cause, it shall be the duty of the officer of the 
court whose duty it is to read such document to call the 
attention of the judge to any omission or insufficiency of 
the stamp ; and the document, if unstamped, or not suffi- 
ciently stamped, shall not be received in evidence until the 
whole or (as the case may be) the deficiency of the stamp 
duty, and the penalty required by statute, together with the 
additional penalty ot one pound, shall have been been paid. 

XXIX. Officer of the court to receive the duly and 
penalty— \Z §f 14 Vict, c, 97.] — Such officer of the court 
shall, upon payment to him of the whole or (as the case 
may be) of the deficiency of the stamp duty payable upon 
or in respect of such document, and of the penalty required 
bjr statute, and of the additional penalty of one pound, 
give a receipt for the amount of the duty or deficiency 
which the judge shall determine to be payable, and also of 
the penalty, and thereupon such document shall be admis- 
sible in evidence, saving all just exceptions on other 
grounds ; and an entry of the fact of such payment and of 
the amount thereof shall be made in a book kept by such 
officer ; and such officer shall, at the end of each sittings or 
assizes (as the case may be], duly make a return to the 
Commissioners of the Inland Revenue of the moneys, if 
any, which he has so received by way of duty or penalty, 
distinguishing between such moneys, and stating the name 
of the cause and of the parties from whom he received such 
moneys, and the date, if any, and description of the docu- 
ment for the purpose of identifying the same ; and he shall 
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a over the said moneys to the Receiver^ Greneral of the 
ad Revenue, or to such person as the said commissioners 
shall appoint or authorize to receive the same ; and in case 
such officer shall neglect or refuse to furnish such account, or 
to pay over any of the moneys so received by him as aforesaid, 
be shall be liable to be proceeded against in the manner 
directed by the eighth section of an act passed in the session of 
ParUament, holden in the thirteenth and fourteenth years of 
the reign of Her present Majesty, intituled An Act to repeal 
certain Stamp Dtdies, and to grant others in lieu thereof^ and 
to amend the Laws relating to the Stamp Duties ; and the said 
commissioners shall, upon request, and production of the 
receipt herein-before mentioned, cause such documents to be 
stamped with the proper stamp or stamps in respect of the 
sums so paid as aforesaid : provided always, that the afore- 
siud enactment shall not extend to anjr document which 
cannot now be stamped after the execution thereof on pay- 
ment of the duty and a penalty. 

XXX. No document imder this actio require a siampJ] — 
No docmnent made or required under the provisions of this 
act shall be liable to any stamp duty. 

XXXI. No new trial for ruling as to stamp,"] — No new 
trial shall be granted by reason of the rulinff of any jud^ 
that the stamp upon any document is sufficient, or that the 
document does not require a stamp. 
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